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[Shri Tyagil
Public Accounts Committee on the
Appropriation Accounts (Posts and
‘Telegraphs), 1960-61 and Audit Report
(P, &T.), 1962.

12.3% hrs.
CUSTOMS BILL—contd.

 Mr. Speaker: We shall now take up
further consideration of the following
motion moved by Shri B. R. Bhagat
‘on the 20th November, 1962, name-
ly:—

«That the Bill to consolidate and
amend the law relating to
customs, as reported by the
Select Committee, be taken
into consideration.”

Shri Bade may continue his speech.
‘He has already taken 14 minutes. He
"will try and finish his speech within
the next six minutes.

Shri Bade (Khargone): 1 may be
“given ten minutes.

Mr. Speaker: 20 minutes is the
-maximum,

Shri Bade: Yesterday more than 25
minutes were given to some hon.
Member.

Mr. Speaker: Because there were no
other speakers.. He may proceed now.
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ugerious delays occur in the com-

pletion of appellate proceedings,

“ both in the Collector’s office and in

the Central Board of Revenue. The

same is the case with the disposal
of revision petitions. As in such
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proceedings, which are based on
facts already on the record, the
party cannot possibly contribute to
the delay, the full force of public
criticism  is paturally  directed
against the Customs Department,
the Central Board of Revenue and
Government. We understand that
these delays take place mainly be-
cause of the heavy incidence of ap-
peals and revision petitions, and
that Government have already taken
several steps and propose to take
more, to remedy the situation.”

=ff R ¥ FEd AT AL

e T ¥ aaf aga oo dll §
e Fgare TR 7 g AR § e
foar-&

Ferr 142(1) ¥ ag foar gon § —

“142 (1) (a): the proper officer
may deduct or may require any
other officer of customs to deduct
the amount so payable from any
money owing to such person which
may be under the control of the
proper officer or such other officer
of customs;”

@ fog A FuAr i@ A
fecdz faar ¥ | 9 T@ I AT HE-
S faar & 1

«147 (38): When any person is ex-
pressly or impliedly authorised by
the owner, importer or exporter of
any goods to be his agent in res-
pect of such goods for all or any
of the purposes of this Act, such
person shall, without prejudice to
the liability of the owner, importer
or exporter, be deemed to be the
owner, importer or exporter of such
goods for such purposes:”
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ST | ST R A s fafre e
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Mm% ferde faar & 9™ & o agwa §
03(8) W Wy fow gom & —

“When any officer of customs is

about to search any person under
the provisions of section 100 or sec-
tion 101, the officer of customs
shall, if such person so requires...”

if such persons so requires qv I

arafa & afe st 1@ wifagw @
FAfIe § @ g 50y staT firfar
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TR T Afge | 39 sy § faEav
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FN G A a7 AL T & U v &
gy Aoy FY FFT | Y faeadw
s o g W zEd g F safa
L1

T AE § R Loy () W
fr ara 2 ot firdre & e § §
g —

“If the ' Assistant Collector of
Customs, or in any area adjoining
the land frontier or the coast of
India an officer of customs specially
empowered by name in this behalf
by the Board, has reason to believe
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- that any goods liable to confisca-

tion, or any documents or things
which in his opinion will be useful
for or relevant to any proceeding
under this Act are secreted in any
place, he may authorise any officer

of customs . . .»

|H w8 W WiEaX ME weery
T A GHAT S | T 30 Trw Ate Feerg
F T G AT AN AT F FA I
o HwfEFR [ § 98 T9 Sfuw a4
SHAT 8 | U9 WX HIS g&wT oEr
ST § AY a8 ST HIGHT T G5 o FHaT
g 1| TS AR H gAY Hiestan e @
g & § 6 smd wafe & difafae
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T gg FaETF g fF :15 o a9
TR AT F ave & 7 Few@ A
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AT ST Y T&d Tl & | fagree Mg
gufogz #E W AW oRe mfeax
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a wholesome restraint to the effect
that no such search shall be made
without a 'magisterial warrant,

Marge FT faar s1a |

TF a8 # {Ro(R) M I
Fen wgar § 5 s o fargang
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Aol I 636 § st M ad 9
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[+ &] . -
g g Fafa @ 97 1 Al PR TS
e frdy OX ies o faag &< faan
e i B eAtes Ay § A A 9
St Y HT AT AG) FRAT ST qRAT §
TafaT ag T F1 qG Mee e AT
srar | 9Re (R) W fear g R —
«Wwhere smuggled goods are mix-
ed with other goods in such man-
ner that the smuggled goods can-
not be separated from such other

goods, the whole of the goods shall
be liable to confiscation:”

T F soorfeal ¥ 3@ 9 H AE
safa gots oY fir adwra G &
FT afE F Tee S FRar s
S S g HIN 99 F gL q H
fagg T TEAT @47 & W AE A
arw o8 fr @ & gaw fer o
agwrﬁaa‘rwaﬂgrrmwﬁwﬁa
gea &< feray s | EfF g SIEdT
q¢ gaY steeera fear gafag w7
sréaTy Y S ¥ TEANE ¥ I A
ag o far g 0 —

© “Only such part of the goods'the

value of which is equal to the value
of the smuggled goods shall be lia-

ble to confiscation.”zg gIg T -
& 9ad o fagr g AfRT =W
qifasA ¥ AT GATIT AR g @ |

T Wi T (RR A AN ¥5 W
a9 § faar g § —

“Ng Government can confiscate
any properiy which is mixed with
smuggled gold.”
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FEARTAT FILPIE FT T &L FT AT Sorde
g IEH I wEr & —
“The rule that ‘no man should be
a Judge in his own cause’ is so well

established and so often reiterated
by the wisdom of Judges that it is

unnecessary to cite authorities. The _

principle enshrined in the maxim
‘Nemo Debet Esse Judex in Casus
Propria Sua’ is of the highest im-
portance and any infraction of it
would render the proceedings whol-
ly unsustainable.”

Wl & fagg a0 sgw g
Tuae AU qo @At Afe Wi
fetom fogmar swr @ afgd
R Frera SfqRe a7 weewq  o-
o 9u ¥ 98 @ =fgd 1| A9 fmey

tfraggew @k fafe ow fe-

T F 93 | GATY GTAF  I¥Ead HTH
Coaedew WX 3w cifrimesr &
qrAT W qATR {RIEW AT,
for & SRR & TR, wfeeRaw
T oS WX I8 W% IF F O
§ wifesw & feams ouv Renx
wHe o6 § | W SO FIAT Tigar §
FTgoaRNwlws o9sA &
9EN TH AT EATT a7 A1fed |
- Shri Fatehsinhrao Gaekwad
(Baroda): Mr. Speaker, Sir I heartily
welcome the introduction of the Cus-
toms Bill, 1962. It seeks to consoli-
date the provisions relating to the
sea, land and air customs into a single
comprehensive 'measure. Such 3 mea-
sure, I feel, was long overdue, and
I wish to congratulate Government
for bringing it before Parliament . at
least now, :

The Bill before us has many re-
deeming features. It seeks to plug
many a loophole in the existing laws.
Severe punishments for both the law
enforcer and the law breaker are in-
troduced by this Bill. 'But I have my
own doubts as to whether this Bill
will solve the problem completely. I
am afraid, the age old adage that
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laws are made to be broken will still
stand good. Smuggling, as we all
know, is one of the oldest trades in
the world and any number of laws, I
am afraid, is not going to stop it.

I woulq like to exclude hon. Mem-
bers of Parliament before I make the
next few remarks. T believe, to
smuggle is an inherent quality in the
human frame. Broadly speaking, we
are all smugglers at heart basically
and, some time or other, we have
all stooped to a little smuggling. '

Mr. Speaker: Is that a lapse or is
that the mnature?

Shri Fatehsinhras Gaekwad: Human
nature,

Mr. Speaker: It would say that it is
a lapse. Basically, a man is quite
sound.

Shri B, R. Bhagat: Lapse of human
nature,

Shri Fatehsinhrao Gaekwad: Some-
times it may be a small insignificant
fountain pen, or may be a couple of
lipsticks for your wife, but no one
can deny the almost childish pleasure
it gives one after smuggling these
smal] insignificant items out of the
customs shed.

Our country has both a huge land
frontier as also an extensive sea
frontier. Therefore, our country is a
veritable paradise for smugglers. Al-
though gold and liquor take pride of
blace in the items brought in illegally
into this country, almost all either
banned or restricted goods are smug-
gled, and that too through our offi-
cial customs barriers. It is impossible
for us to guard every inch of our
frontiers, land or sea. Therefore, I
shall refer only to our official customs
barriers.

It is stated, and I am very sorry to
say it, especially on the floor of this
House, that the worg “corruption” is
more or less accepted as a synonym
for our customs official. I know that
there are always two sides to the
picture. It is a fact that he is not
entirely to blame. The job of a
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[Shri Fatehsinhrao Gaekwad]
customs official is a very difficult one,
a thankless one, especially for an
honest man. After all, he too is a
human being, and no one can doubt
that the job offers tremendous temp-
tations.

There is one other causé which
makes his job even more difficult, and
that is orders from above. One may
be caught attempting to smuggle, as 1
said, a small insignificant fountain pen
worth Rs. 100 and be punished, may
be, with imprisonment or with severe
fine. But it is an open secret that if
you have the right contact in the right
place or, as 1 said, a foster parent
somewhere in the right place again,
you can even smuggle g full-grown
elephant and get away with it! If
some one out of jealousy reports this
and the customs official is asked if he
saw a particular gentleman smuggling
a full-grown elephant, he will say
that he never saw it, when in fact
he has probably actually fed it with
a couple of sweets as it passed through
the customs shed.

1 have one or two small suggestions
to make. I am not too sure whether
they are enforced at the moment, but
1 am pretty sure that they are not. I
am about to suggest that no customs
official, small or big, should be posted
at any one place for more than a year.
If he remains longer in any one
place, he seems to settle down to
business. If frequent transfers, some-
times even at short notice, are made,
I think a lot of corruption could
easily be avoided.

Mr. Smeaker: Is there not another
aspect alsp to it? If an official is
transferred so soon, e would not lhave
the time to learn the tactics adopted
in that locality. ‘

Shri Fatehsinhrao Gaekwad: It is
not necessary, Sir, Large-scale smug-
gling, [ personally believe, is tackled
mainly through information. I think,
the main asset of a customs official
would be his grasp .on psychology.
There are women present here in this
House, but, I think, women make the
better of smugglers.

NOVEMBER 2% 1962

Mr. Spea_ke'r:' Then they would say
that they are employed by men.

Shri Fatehsinhrao Gaekwad: Pos-
sibly.

Shrimati Yashoda Reddy (Kur-
nool): We do not want it to go un-
challenged.

Mr. Speaker: I have already plead-
ed their cause. '

Shri Fatehsinhrao Gaekwad: What
happens when a customs official re-
mains too long at one post is that the
frequent passenger gets to know him
well and he seems to know the wants
of the customs official. I have myself
come across a gentleman who at the
Geneva Airport bought two watches
in my presence. I told him that he
was not allowed to take in two
watches and he said, “Well, I will see
you in Bombay”. He landed at the
Santa Cruz Airport with two watches.
That I know. But when he came out
of the customs shed he had only one.
He knew a particular customs official
and apparently that official hag told

~him what he wanted.

Mr. Speaker: Then he had paid
the customs duty.

Shri Fatehsinhrao Gaekwad: No,
Sir; obviously not.

Another point which I would like
to bring to the notice of the hon. Mi-
nister ig the effect of our customs and
their regulations on the tourists com-
ing into this country. A vast majority
of the tourists that I have met and
talked to have complained of three
things in this country. In order of
precedence they are Customs, IAC
and prohibition. Customs seem to
take the pride of place. The majority
opinion was that as soon as they came
into the customs shed they were look-
ed upon as smugglers. That was the
start. They had to prove that they
were not. I submit that as far as an
Indian national coming back into the
country s concerneq I have no objec-
tion whatsoever to this, but when we
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put up these large posters welcoming
tourists providing them -with facilities,
a little laxity in the rules should be
observed. I hope the hon. Minister
will look jnto this and do something
in the matter.

Tourists specially are worried when
they bring in things like cameras.
What is the harm in giving them a
receipt or some sort of a certificate
which bears the make and the re-
gistered number of the ecameras
which they should be allowed to pre-
sent on exit?

Shri Hari Vishnu Kamath (Hoshan-
gabad): That hag been provided for
by the Select Committee. In this Bill
that has been provided for.

Shri Fatehsinhrao Gaekwad: I am
very happy that this has been includ-
ed in it. I do not have very much
more to say and I do hope that Gov-
ernment will consider what T have
said. © -

I once again welcome this Bill,

Shri Shankaraiya (Mysore): Mr.
Speaker, Sir, I support thig Bill. The
Bill js one which is to consolidate
three Acts that are in existence hav-
ing various separate provisions with
so many amendments that neither the
Members of Parliament nor the mer-

chants nor the public could readily

lay their hands upon for comprehend-
ing the provisions or the implications
of those Acts. The Select Committee
has endowed its best thought upon it
and hag tried to improve the provi-
sions through various amendments.
After hearing the version representa-
tions and the difficulties of the various
associations and different sections of
the trade, the Select Committee has

even gone to a very great extent to

accommodate their wishes ang libera-
lise some of the stringent provisions
in it vl

No doubt, my hon  friend, Shri
Bade, and other hon, friends have
brought to criticism some of the pro-
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visiopns with regard to the burden of
proof, confiscation, the payment of
customs, the smuggling of these things,
the question of fixing the price and
al] that. But my fear is that in spite
of all these stringent provisions the
Government will not be able to im-
plement the provisions of this Bill
fully and neither smuggling nor the
evasion of taxes could be completely
handled. As is admitted, smuggling
has become the greatest trade as there
are easy means in it of making money
and getting rich. From what I under-
stand it is going on on such a large
scale that Government are not able,
at present, to detect more than 5 per
cent or, at the most, 10 per cent of it.
Nearly 90 per cent of it is still geing
on without being detected, According
to the statement of the hon, Finance
Minister himself, the amount of gold
that is being smuggled every year
comes to Rs. 40 crores to Rs. 50 crores
—leaving alone the other article, such
as diamonds, transistors, fountain
pens, watches and so many other ar-
ticles. If golg itself comes to the ex-
tent of Rs, 40 crores to Rs. 50 crores
every year and if, according to the
customs authorities themselves, detec-
tion is not more than 10 per cent, the
Government and the country knows

" to what extent smuggling ig going on.

So, my fear is that in spite of these
stringent provisions the Government
will not be able to prevent smuggling
unless some other stringent actions are
taken apart from the provisions of this
Bill. 'The provisions of thig Bill will
not by themselves be enough.

With regard to the smuggling of
gold, for example, even though the
burden of proof ig on the person smug-
gling it ang even though confiscation
and all the other things are there, the
fact is that Government which has
been forced, under the circumstances
of thls emergency, to prohibit forward
trading in gold which has brought &
salutary effect on the market. This
itself has not shaken the smuggler®
and the gold dealers to a very great
extent. Apart from preventing 4his
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forward trading, they must take fur-
they stringent action. In fixing up the
rate and-in the collection of the duty
it is not merely the Finance Ministry
or the customs officers whe wil] be
responsible.

The co-evil of overinvoicing and
underinvaicing is also, to a very great
extent, connected with this in fixing
the rate of the customs duty. Most
of these tradérs have got the habit of
overinvoicing and underinvoicing.
Overinvoicing is done in the case of
imports and underinvoicing in the
case of exports. It also differs ac-
‘eording to commodities. When they
underinvoice and export more and
when they collect money in foreign
money outside, they must find some
means to bring it into the country the
money that has been earned over and
above the invoice amount. Smuggling
is one of the methods. There is a
correlation, a combination between
these two fhings. According to the
criticism that has been levelled in the
country and on the floor of this House
by several hon. Members, it is also
known that many of the industrialists
and business people are having ac-
counts in foreign banks, The Govern-
ment is not in a position to lay its
hands and find out the culprits. In
spite of their being asked to declare
their accounts, even in a time of
emergency, they have not been doing
it. 'This is one of the ways in which
these peeple get back the amounts
of foreign surpluses in foreign banks
by means of smuggling.

 In this smuggling, it is not the big
financier that is caught. It is only the
small persons who are the media for
smuggling and bringing it, that are
caught and punished. The man who
finantes these things, who is responsi-
ble for employing the smugglers will
be completely left out. While fixing
the rate of import quty, the Finance
Ministry must be in touch with , the
Commerce and Industry Ministry to
find out the exact rate at which some
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e

Customs Bill 2720

6f these goods are permitted to be ex-
ported or imported. - Unless effective-
Iy this -unider-invoicing and over-in-
voleing is tightened both by the Minis-
tries of Commerce and Industry and
Finance, this question of smuggling
will also not be completely dealt with
and prevented. .

We have to be vigilant in the coast
line in the south and also in the east
and west. More so on the land border
in the north western frontier province,
because most of the gold is being
smuggled by land. It is also easy by
way of lanq movement. Because, as
we know, there have been instances
to the knowledge of all, more parti-
cularly to the customs authorities,
that in the Arab countries where there
is a good deal of oil trade, they have
got plenty of money and they try to
do smuggling in gold by the land
quarters. It has got a vast area and
#t will be difficult for the Customs
authorities unless they talg special
precautions to see that this blockade
is complete. Unless they have got
vigilance squads and other things, in
the pormal course of things, it will
not be possible even for the Finance
Department or for the Customs autho-
rities, with the limited provisions, to
prevent smuggling. Particularly in
the south, and in east and west coasts,
a lot of smuggling is going on. Only
the other day, we read in the papers,
withip one week, the Customs autho-
rities were able to find out one crore
rupees worth of gold smuggled, re-
moved from the bottom of the/sea.

This is the magnitude of smuggling.
If these stringent provisions were re-
laxed as my friends plead for liberali-
sation of burden of proof, confiscation
of the things or distinction between
smuggled gold and other gold, it will
be very difficult.

Apa"rt from these suggestions, in the
Select Committee itself, I wanted to
know from the several representatives
who represented these Associations to
say whether they would help ang co-
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operate with the Government to pre-
vent smuggling, which has been ad-
mitted by them also to exist to a very
great extent whether by any profes-
sional conduct or their associations
themselves putting any restriction and
help the Government to see who are
the honest customers, who are the
honest dealers and who have to be
punished and all that, because, it is
only these people who are in the know
of it and who can give the informa-
tion. They know who is a black-
marketer and who is the person who
deals With smuggled gold. They were
reluctant to give any suggestion. Of
course, they gave an assurance that
they would help. Till today they
have not tried to give out who is the
smuggler, who is an honest trader,
who deals in smuggled gold and who
ig not, who is an honest merchant and
who is not an honest merchant. It is
often said that India is consuming so
much of gold for purpose of orna-
ments, for purposes of marriages and
other things. The quantity that is re-
quired or that is purchased by the
small people will be about 4 tolas or
10 tolas or 20 tolas. When so much
of gold is coming in to the extent of
Rs. 40 or 50 crores, it is not the small
people that purchase it. It is those
people who have got black market
money, who are not coming out, who
want to conceal their money, that try
to purchase this gold and try to hoard
it. Tt is the rich people, it is not the
smal] people who buy 2 tolag or 10
tolas that smuggle gold. It may be.
Most of the smuggling in golg is done
through  businessmen  who have
foreign exchange. It is the rich peo-
ple who have black money who hoard
the gold. The Government must try
to take stringent action and see that
there is no hoarding of gold and
hoarding wherever it is, is brought out
by means of stringent steps. They
should not hesitate or linger or t{ry
to show any mercv towards them.
That is why, in respect of some
provisions, I do not agree with my
friends when they say that those pro-
visions shoulq be relaxed as regards
burden of proof or in thé case of
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search or other precautions that have:
to .be taken. The Select Committee
has bestowed great thought and have
given the greatest amount of security
that could be possible. If any relaxa-
tion of these provisions were to be.
made, smuggling will be allowed to.
be perpetuated and it will continue,

As regardg the appellate tribunals,
my hon. frienq Shri Bade was pleading.
that there should be a Judge of a High.
Court and this tribunal should not
consist of any other Customs officers.
and all that. It has been made clear
that apart from the Judge, the Cus--
toms officer who is appointed to the
tribunal should be divested of execu-
tive work. The Customg officer who
sits in judgment over appellate cases:
of smuggling or wrong assessment or
any such thing should not be an exe-
cutive officer. That is a question of
executive officers being on the one
side and those persons in the Customs
department exercising judicia] func-
tions should be separate: that has been.
agreed to. If that is implemented,
there will be full justice meted out to
the culprits,; Anyway, the imple-
mentation of these things depend upon
the action that the Government is go-
ing to take.

Cne more suggestion that I would
like to make is with regard to gold
dealers. The Government should take
immediate steps to see that they are
licensed. The number should be mi-
nimised as far as possible: Not that
the trade should be hunted: licensing
system should be introduced in con-
sultation with the State Governments,
because it is a State subject and they
have the function of licensing trade.
The Central Government should see
that a system of licensing ig introduc-
ed and they should have a watch over:
this business. When they keep a
watch, they will be able to know who
is passing on large quantities of gold
and full materials will be available to
them. Unless licensing is introduced
along with prohibition of forward
trading, the provisions of the Act will’
not be complete. I hope the Finance

i
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[Shri -Shankaraiya]
Ministry, in consultation with the Mi-
mistry of Commerce and Industry will
introduce the licensing system with
regard to gold and then, the provisions
will be fully effective. :

Shri Hari Vishnu Eamath (Hoshan-
gabad): Mr Speaker, Sir, the Bill
before the House is a belated attempt
at consolidation and codification of
the lJaw and the rules relating to land,
sea and air customs of the country.
Even so, even though it is belated, it
is welcome,

Government appointed a Customs
Reorganisation Committee headegq by
‘Shri Badhwar in 1957, and the commi-
mittee presented their report some
time late in 1958. If Government were
expeditious with the disposal of their
‘business, they could have brought a
Bill before the House at least two
years ago. But Government machin-
ery moveg slowly, as we all know, and
the Bill has emerged finally in 1962,
the year of destiny for our country in
other ways.

The customs provide the largest
chunk of Central revenues, as is well
known to my colleagues and to every-
one outside the House too. I do not
know the exact figure, but I suppose
that it is the biggest and largest single
jtem in the Central revenues. There-
fore, it behoves the House to look
closely into this Bill because it is the
first Bill of its king before the House.
Ang I would have been glad, and SO
would have been my colleagues in
this House, I am sure, if more time
had been allowed for the consideration
o this Bill which would, as the Fin-
ance Minister told the House, help to
tighten up the rules and perhaps yield
a few crores more, at jeast tens of
crores, if not more than that, to the
-exchequer. '

The provisions of the Bill in so far
as they relate to the earlier chapters
thereof do incorporate certain im-
provements upon the existing law
and rules, and to that extent, the
House will be glad to approve of them
and ultimately pass them into law.
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Bt there are certain other provi-
sions to which I have made a refer-
ence in my minute of dissent, and
to ikose I shall come a little later.
But ‘before I pass on to those with
which. 1 am not in wholehearted

;agreement I would submif] ta you

and to the House that the entire out-
look and the attitude to the problem
of smuggling has been awakened and
rigorously tightened up only a few
years ago. _

We must examine why and hdw this
climate for smuggling Wwas created.
It is perhaps too large a question to
go into at this stage when We' are
considering this Customs Bill, but it
that climate for smuggling, congenial
and favourable climate for smuggling
had not been created in this country,
perhaps we would not have had to
deal with a problem of such magni-
tude. But we are faced with it, and
we have to adopt certain drastic
measures to prevent it.

It is not a new problem in that
sense. It is as old as the hills, as the
old adage has it. Even Kautilya has
referred to this smuggling in his Artha
Shastra. I do not want to read the
entire portion, because I am racing
against time, but the Customs Re-
organisation Committee’s report con-
taing the observationg of Kautilya
with regard to customs duties and to
smuggling, at page 5 of the report in
chapter 2. We can, therefore, easily
see how clear-minded he was with
regard to dealing with this problem
of customs toll, as it was called then,—
as it ‘was called then not in English
but in Sanskrit—and with the prob-
lem of smuggling.

Shri Yashpal Singh (Kairana): It
may be read in Sanskrit.

Shri Hari Vishnu Kamath: It is
unfortunate that this report givee
only the translation in English. The
Sanskrit words are not there. ¥
would request my hon. friend Shri
Yashpal Singh to g0 into the Library
and get hold of the original Kautilye’s
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Artha Shastra and look into the sut-
ras and slokes very closely, if he is
keenly interested therein.

The problem of smuggling assumed
such gigantic and formidable propor-
tions that, as the House is aware, some

time ago, I think, three or four years

ago, a special officer was deputed on a
trip to Europe to track down the
smugglers. That question has figur-
ed during question time and even
during debates in this House, the tra-
gic death of Shri Ajoy Mitra in
Vienna. Even the latest answer to
the question was that the report sub-
mitted by the Austrian Government
is not conclusive, that is to say, whe-
ther it was a case of murder or of
suicide. If it was a case of murder,
then it is really a grievous tragedy.
From some of the European and some
of the British paperg which wrote on
the subject, it may appear, that is,
from the articles that appeared in the
British papers, particularly, that he
was almost on the track of the smug-
glers, he wag almost within an ace of
success, and submitted an ad interim
report to the Government of India
where he hag implicated certain
high-placed persons in the country.
And what happened subsequently is
known. He died. And the paper, the
weekly Topic, to which I referred the
other day also, categorically made a
charge that certain high-placed per-
sons were involved directly or in-
directly in this tragedy. If that is
80, it is high time that Government
woke up to this problem a little more
vigorously and energetically, because
as has been truly said as in
many other fields, here also, the small
fish get caught, ang the big fry goes
Beot~free,

You may kindly turn your atten-
tion to Chapter XI on the search of
the baggage of persons entering or
leaving India, and see the provisions
with regard to this. This was dis-
. cussed elaborately and in detail by
the Select Committee, ang the ques-
‘ tion was raised there also as to how
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to prevent smuggling of goods by cer-
tain privileged persons.

I find that the Deputy-Minister is
the only Minister here at the moment,
and he too is discussing with.someone
else and is not listening to me. This
is not the way to treat the House.

Mr. Speaker: He might be getting
information in connection with the
reply that he has to give to the hon.
Member’s arguments.

Shri Hari Vishnu Eamath: That
will come later on. Let him get the
information later on, not side by side.

He might have asked his Parlia-
mentary Secretary or some other
Deputy to come and sit here; he has
got another Deputy Minister in the
Ministry of Finance, and he could
have asked her to come and take
her seat here. This is not the way to
treat the House and to tregt this
Parliament, that is, to carry on con-
versation with someone else and not
listening to the speech which is being
made.

Shri B. R. Bhagat: I am sorry. ¥
my hon. friend wants that I should
not get even some information which
I can get, I do not mind it.

Shri Hari Vishnu Kamath: I only
requested you that you should direct
the Minister to collect it later on and
not immediately. He must listen to
what other points I am going to
make. Otherwise, how can he reply

. to all the points.

Mr, Speaker:
listening,

He must have been

Shri Harj VisBeu Kamath: With
one ear, perhaps. May I request you,
therefore, to direct the hon. Minister
to collect that information later on.

Mr, Speaker: I promise him that
the hon. Minister woulg give both
ears when he speaks. Therefore,
both ears must be given.
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Shri Hari Vishnu Kamath: God
has made us in such a manner that
we cannot listen with one ear, but
we have got to listen with two ears.

The House may note this provision
with regard to search of baggage.
1 is well known, though it is not
well-proved, it is morally true though
# is not legally proved, that in many
caseg privileged persons like diplomats
and their crew, thatis, their office assis-
fants and other members of the dip-
lomatic mission, and sometimes, un-
fortunately, members of the air crew,
that is, the crew of the aircraft which
ply between India and other foreign
countries the air pilots and people of
that kind or category as well as the
ghip’s crew, are adepts at smuggling.
The Finance Minister did admit that
he was cognizant of this evil, of this
growing evil, and Government were
taking measures to curb this evil, this
crime, because ag a matter of fact,
it is a crime in law, practised by
high-placed persons who are more or
less immune, or some of whom are in
tce with or in collusion with the
customs staff, that is, the staff at.the
customs office. I am sorry to say that
but that is, I think, very firue, though
it may be difficult to prove it legally
in any court of law. Those persons
are not searched. Some perhaps are
immune to search some of the rank
of diplomats or Ambassadors. But
members of the diplomatic mission,
below a certain rank should be liable
to search, and air pilots and ship’s
pilots and all those who go in and
eome out should be thoroughly sear-
ched just as the other ordinary pas-

_ sengers are searched. There is a
provision here that rules may be
made for different classes of persons,
anq when rules are made, I hope the

House Will examine them very close-

ly.

In this connection, I will only cite a
personal experience. 1 know that it
happened days before independence.
But after all, the same human mate-
1ial is there. We have got Indian
oficers of the same character and

complexion. To a certain extent,
what was true then may be true to-
day. I wil] refer to the harassment
that is caused to certain passengers.
I happened to be at that time in the
Indian Civil Service; this was in
1935, more than a quarter of a cen-
tury ago. I had gone on a tour of
Europe including Russia in more or
less defiance of the wishes of the British
Indian Government at that time.
When I came back and landed in
EBombay, at the sea customs, the bag-
gage of my companion, who was also
my colleague, was not searched. It
wag passed off. When it came to my
turn, he asked me to open all my
suitcases and other things. I did not
mind it; he had the right under the
law to ask me to do so. But what I
sam drawing attention to is the proce-
dure and the manner in which they
did it. I had nothing but books and
clothes, no smuggled goods of any
kind. He did not want clothes; ap-
parently, he had enough. But as re-
gards the books—ranging from those
on Fascism, capitalism, socialism and
communism; I was interested in read-
ing and studying them—apparently
ne thought that I was bringing con-
traband stuff from Russia, which was
perhaps fatal and dangerous to the
British Empire. There were some
books in non-English languages also.
There was a very well-known book
on philosophy, Plato’s Republic. Ap-
parently, he was frightened by the
word ‘Republic’. In the British Em-
pire, how could one talk about
‘Republic’? He seized it. Then he
came to Mussolini’s Italy by Finer.
nrat alsp was seized. Then Hugh
Dalton’s Socialism, a very innocuous
book—also seized. Finally, he came
to a little catalogue of vegetarian
restaurants in Germany' and Austria,
place by place. I was a bit of a vege~
tarian; in those days—and more SO
now—and I had kept that catalogue
so .as to facilitate my eating during
the tour. Unfortunately, it was in
Geitman, pot in English. The cus-
toms officer of the lower rank asked
me what that was. He coulg not
understand it. I said: You find out
for yourself. Why should I tell you?

(N1
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You can read and find out’. Then he
called a superior officer. He also
could not make head or tail out of
it. He asked me. I told him: ‘It is
tor you, to fing out’. So they kept
that also—the catalogue of vegetarian
restaurants, that means, all the books
catalogue. All the
books on socialism, fascism, commu-
nism—everything was seized. And I
wag told that they would be kept for
examination.

I went and saw the Collector of
Customs on that very day aiternoon
and told him: ‘You should employ
at lcast a little more intelligent peo-
ple at the Customs who will know
what is what'. He expressed his
apology. I said: ‘Anyway, whatever
has been done has been done. The
books which are not objectionable
may be returned as soon as the exa-
mination ig over’. About six weeks
laler—it took them as long as that,
ihat is why I want to refer to it—I
got a letter from the Collector of
Customs along with all the books
minus one, and that one book was
a cnmpilation of the writings ot
Marx, Engels and Lenin entitled
Handbook of Marxism by Emile Burns,
1 was amused when I got that letter
and the books minus this one. I was
interested in this academically. So I
wrote to the Collector of Customs
saying: ‘I am thankful to you for
returning the books. I hope you and
your subordinates will benefit by
ycading the book kept Dback. I can
1ell you on a point of information that
this book ‘was bought not in Russia,
nor in France nor in Germany, but

- in the hub of the British Empire, in

T ondon itself’. I had bought the book
in London. That wag confiscated and
T have not got it back even till taday.
Be that ag it may. :

Therefore, I would like to state
that the guilty, the really big fish,
must be caught and punished drasti-
cally and severely and poor peopie
thould not be harassed, whether by
way of search of a baggage of a
person or his house. Power Dbeing
what it is—it inebriates—and human
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nature being what it is, in a parlia-
mentary democracy with all our
fundamantal rights in the Constitu-
tion, we must see to it that there are
safeguards against possible abuse of
authority. Who is the officer who can
lay his hands on his heart and say, ‘I
am immune to all these temptations,
abuse of power, of exercise of autho-
rity’?

Therefore, in this parliamentary
democracy, the task of conscientious
legislatorg is to strike a balance bet-
ween executive power and the safe-
guards to see that exercise of power
by the executive does not make any
inroads upon the civil rights and
liberties, fundamental rights, of indi-
viduals. With that end in view, I
have approached this Bill before the
House and I have ventured to table
a few amendments for the considera-
tion of the House.

It has Dbeen provided for in this
Bill that the search of premises, busi-
ness premises and perhaps also resi-
dential premises, where it is suspect-
ed that smuggled goods have been
hidden or concealed, could be carried
cut by any customs officer who is
authorised under this Aet. You have
been a very eminent Judge.

Mr. Speaker: Judge I was but
I cannot say whether ‘eminent’.

Shri Hari Vishnu Kamath: It is
your modesty that precludes you from
admittng that. It is for wus, te
judge; I am just an individua] in that

-world and I am sure the world will

agree with me that you have hesn
an eminent,—ang may I add?—wise
Judge too. You are well aware of
the safeguards provided in law
against executive excesses, The
House would do well to provide for
some sort of restraint on possible
abuse of authority. Therefgre, it is
very incumbent upon us, legislators,
to see to it that no search is conduct-
ed by a customs officer without arm-
ing himself with a warrant from a
Magistrate who after questioning,
after examining and after satisfying
himself has issued that warrant to
him,
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There also, it should be only search
of business premises. As has been
said, one’s house should be one’s
castle and there should be no illegal,
unwarranted entry, no trespass into
one’s house by anybody without pro-
per and strong authority. How is
this to be provided for? How is
this to be ensured, seeing to it that
‘the Magistrate after satisfying him-~
self authorises the customs officer In
this respect?

We are all at one with Government
either on this side or on that side of
the House, to see that the crime and
evil of smuggling is put down with a
stern hand and there may be no quar-
ter given to any smuggler. But may
I entreat you and the House and re-
quest ‘Governnfent to ensure that
while they are curbing and crushing
the evil of smuggling, the poor,
honest, innocent citizen or trader
should not be harassed and persecut-
ed. That is the motive, the back-
ground and the bedrock of the amend-
ments that I will 'move later on.

One more point and I have done.
My hon. friend, Shri Shankaraiya, re-
ferred to the burden of proof. The
Bill provides that where smuggled
goods have been seized, the burden of
proving to the contrary shall lie upon
the person from whom the goods were
seized or confiscated. I know the
Government is only actuated by the
objective of putting down smuggling.
Imagine how difficult it will be for
me or for you, if, God forbid, we are
in that predicament. Suppose I am
wearing a gold watch. I do not have
one at present, but suppose a friend
like Shri Mahida gifts it to me, and
T am wearing it. A customs officer
comes and says: “You are wearing a
gold watch. It is a smuggled thing.”
Then, he will seize it, and the burden
of proof will lie upon me to show
that it js not smuggled. You can im-
agine it you who have been a Judge,
I may reiterate. Suppose I come be-
.fore you as an accused, and then the
_prosecution asks me to prove that the
watch is not smuggled.
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Shri Bade: He is not a High Court
judge.

Shri Hari Vishnu Kamath: He was.

Mr. Speaker: In many laws we
have provided now.

Shri Hari Vishnu Kamath: Two
wrongs do not make a right.

Mr, Speaker: In certain laws it has
become necessary to do it. Previous-
ly that was really the basic founda-
tion of the law that a man must be
presumed to be innocent, and the bur-
den of proof must lie on the prose-
cution, but we have departed from
that for some time in certain laws.

Shri Hari Vishnu Kamath: I know
that in a growing, complex, modern
State, we have made departures from
the fundamental principle of jurispru-

‘dence that a person should be presum-

ed to be innocent unless he is proved
to be guilty. I know we have been
compelled to make a departure from
that fundamental position. Here also,
if we do make such a departure, we
should provide some sort of safeguard
as to when, at what stage and in what
manner the burden of proof shall be
deemed to have been discharged by
the person from which the confiscated
goods were seized. Therefore, with
that end in view also, I have submit-
ted an amendment.

Then I come to the appellate and
revisionary machinery. The Badhwar
Committee, at page 81 of its reporf,
has 'made certain concrete suggestions
for setting up an independent appel-
late machinery, in the same way as in
the case of the Income-tax Appellate
Tribunal, and I and my hon. collea-
gues on the Committee, Shri Bade,
Shri Mahida and some others too, are
in wholehearted agreement with the
recommendations made by the Badh-
war Committee. Unfortunately, yes-
terday it was my fault perhaps that 1
misunderstood your directive or the
latitude given by you, when I raised
the point with regard to amendments.
I had requested you to waive the rule
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with regard to notice of amendments,
and I thought—it was my fault, per-
haps I did not follow you clearly
when you waived the rule—that 24
hours would 'mean that if we had
given it yesterday morning, it may
come to this morning also.

Mr. Speaker: Amendments in the
ordinary course which had been
given......

Shri Hari Vishnu Kamath: Up to 3
o’clock yesterday.

Mr. Speaker:...... day before yes-
terday. -

- Shri Harj Vishnu Kamath: Because
of the inverting of the Order Paper.

Mr, Speaker: Therefore I waived
the the rule, ang said they could be
given up to 3 o'clock yesterday, be-
cause the sequence in the Order
Paper had been changed, and this
Bill had been made the first item be-
fore the others,

Shri Harj Vishnu Kamath: I am
sorry to argue with you, I would be
very reluctant, but the Order Paper
told us only on Tuesday morning, yes-
terday morning, that the Customs Bill
would be taken up first.

Mr, Speaker: Therefore, the amend-
ments could not have been received
or given day before yesterday. There-
fore, I waived notice and allowed
them to be handed over up to 3
o’clock yesterday.

Shri Hari Vishnu Kamath: We were
busy in the House. How can Wwe par-
ticipate in the debates here and also
give amendments.

In the Langd Acquisition Bill, for
instance, you did permit Members,
even the Ministers gave it in the
morning and it was circulated to the
Members. I am sorry to point thig out
to you. ;

That instance might
ave been different, but in all cases
t cannot be done. Now -that the
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Members, so many, have spoken al-
ready....

Shri Hari Vishnu Kamath: The-
clause by clause consideration will
come later on.

Mr, Speaker: Some Members spoke:
yesterday, some have spoken today. It
cannot be circulated till the evening..
Now, what is the way out?

Shri Hari Vishnu EKamath: It could
have been circulated in one hour. It.
is a small amendment. Big amend-
ments in the other case were circulat--
ed in one hour.

Mr. Speaker: The hon. Member-
does not allow the Minister even to
talk to his Secretary to get the infor--
mation. He gives amendments now.
The hon. Minister does not know what
he should say in connection with
those -amendments that have been-
handed over to the office. They would
be circulatedq only after some time,
even if an attempt is made, and then
the Minister will know what the-
amendments are,

Shri Hari Vishnu Kamath: We do-
bear a part of the blame, but I am
sure, I am confident, you will be fair
enough to apportion a portion of the
blame to the Minister also, because
the Ministers have changeq the order-
of the Bills.

Mr. Speaker: Yesterday he had op--
portunity to give the amendments up
to 3 o'clock. In the morning he had’
asked me whether I would waive
notice. Therefore, he had that oppor-
tunity up to the evening. If he had’
given those amendments, they could
have been circulated in the morning.
Whatever he gave yesterday even,.
were circulated.

Shri Hari Vishnu Kamath: We have-
to participate in the debates here, and
the rest of the work we do at home.
I am sorry this has happened this time.
Anyway, when the clauses come, I°
hope you will allow me to support"
some of the amendments.
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* Mr. Speaker: That I will do.

Shri Hari Vishnu Kamath: I there-

dgore welcome the major part of 'this
Bill, but I cannot welcome it whole-
heartedly, the entire provisions. If
the amendments are accepted, it will
go a long way to making the law on
customs more wholesome and ‘more
.salutary and stronger to deal with
ghis evil of smuggling.

Shri M. Ismail (Manjeri): T want
40 make a short reference at this stage
not to the provisions of the Bill, but
40 the manner in which the customs
inspection is being carried out in cer-
-tain ports of the country.

. You may know that hundreds of
thousands of our people are in foreign
.countries like Malaya, Burma and
Ceylon. They are working there most-
ly as coolies, as clerks and petty shop-
keepers. After a number of years
they come back 1o their motherland,
to our couniry. When they come,
they bring with them small luggages
like articles of clothing, some knick-
nacks and a few things like that. But
then, when they arrive at the port,
the customs examination begins. It
does not take one, two or three hours.
‘It takes a whole day, and even goes
on to the next day. There are no faci-
lities for these passengers, who are
mostly deck passengers. No facilities
.are afforded to them in the customs
shed or in the premises. These people
are put to a lot of physical hardships
and disabilities during the examina-
tion by the customs authorities. Then
finally after five or six hours or even
15 hours of waiting, certain luggages
-are chalk-marked and they are allow-
+d to go.

"13.39 hrs.
[Mr. DERUTY-SPEAKER in the Chair]

‘It is mostly the poor people whom 1
.am talking about. It does not end
there. When they reach the gate which
is far away from the customs shed
‘they are again caught hold of by cer-
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t@in officials and then again a re-exa-
mination of their goods begins. In
this way, boor- people who do not
know how to manage these things are
suffering, not for a short while but for
years and years now, Passenger asso-
ciations and chambers of commerce
have made representations to the au-
thorities about this matter. Still no
relief is in sight for these poor people.
Some years ago the free allowance for
such passengers was round about
Rs. 5,000. It has gradually been re-
duced to Rs. 500 now. Many of ‘these
poor working men and clerks come
home with their lives’ earnings in the
shape of articles and keep-sakes. Those
people are caught hold of and they
are assessed to an amount which they
could not afford to pay at that moment
because of the small amount of money
that they are bringing with them out
of the savings they have been able to
effect over a large number of years
and which they are bringing are in

the shape of articles. That cash is

exhausted by paying duty that is
assessed. When they come out of the

'harbour many of them are penniless

or are left with very little cash which
will not take them to their homes.
Then again when they go home they
are left without any means to be in
their motherland to which they have
been looking forward over a number
of years. They have to borrow and
eke out some kind of livelihood for
a few months and then again they
have to go back. This is the position
to which the poor people have been
reduced and 1 want that some consi-
deration should be given to these
people and in the course of the ex-
amination some courtesy and some
consideration should be given to these
people. They do not bring these arti-
cles for trade or for effecting a gain.
They bring it for their own use.and for
the use of their family; mostly this
is the case. I know there are cases in
which -even a new set of clothes which
these people have been wearing were
assessed to customs duty. These
things deserve the consideration of the
authorities and some provision must
be made in the case of these poor
people. I am not speaking of the




2737 Customs Bill
smugglers of whom Shri Kamath and
others spoke. They have to be put
down; it is not only the smugglers or
people who co-operate with them but
also the officials. The officials also
must be above board and must make
it a point to bring such peoplé %o
book. The people as a whole are with
the Government in such efforts and
I only urge some consideration, human
and humane consideration, might be
given to the poorest of the poor who
eke out their livelihood in the other
countries for years and years
and who return to this country with
very small belongings. With these
words, I give my support to the Bill
before the House,

Shri B. R. Bhagat: Mr. Deputy-
Speaker, I am glad that the hon.
Members who participateq in this de-
bate have supported this Bill as it
has emerged out of the Select Com-
mittee. Some of the provisions modi-
fled or added by the Select Committee
have found favour with the House.
It is true that they have raised objec-
tions regarding some items, to which

_ I referred in my opening speech. These

claugses were thoroughly discussed in
the Select Committee and we could
not accept the contention of some hon.
Members who have chosen to append
their minutes of dissent. Before 1
deal with them, I would like to refer
to some of the small points raised by
some Members,

For instance, Shri Warior wanted
the clearing agents’ liability to be for
a period of six months only. Clause
28 lays down a time-limit of six
months. In case of collusion or fraud,
it is five years and I am sure the
House will agree that six months is
not a sufficient time limit in such
cases. He also said that the provision
is clause 120 is not equitable. He
did not think much of the proviso to
this clause which says that where the
owner of such goods proves that he
had no knowledge or reason to believe
that they included any smuggled
goods, only such part of the goods the
value of which is equal to the value
of the smuggled goods shall be liable
to confiscation. This gives clearly the
needed relief to an innocent person,
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Some hon. Members, notably Shri
Kamath, have pointed out that there
is corruption in the customs depart-
ment which often leads to harassment

and any undue power given to the-

customs authorities is liable to be
abused or is being abused.

Shri Hari Vishnu Kamath: ....As
in every other department or sphere
of life.

Shri B. R. Bhagat: Therefore, they
felt that the proposed powers will lead
to harassment of innocent traders and
others, He has given the dramatic
instance of his own experience 27
years ago. He tried to show how igno-
rant these officers could be. As he
himself says this state of affairs ig not
only in this department but in others.
Corruption in Government depart-
ments and in other spheres of life had
been discussed generally in this House
more than once and it has been em-
phasised that we should see this from
the real perspective. Instead of de-
riding the state of affairs in a general
way, it would be better if you pin-
point or make it more specificc On
behalf of the Government we have
been saying that it is all a matter of
administrative control. We have to
find out the bad officers, the corrupt
officers and separate them from the
good ones. It is also being recognised
in the House by the Members and
I think Shri Kamath will also reco-
gnise that by and large the officers are
good, efficient and honest, It is only
some of them who are corrupt or who
are dishonest, and some of the smuggl-
ing, particularly in the matter that is

under consideration results as a
result of their collusion with
dishonest traders, smugglers and
others. This is exactly the problem.

So far as the dishonest or corrupt
officers are concerned, it should be our
endeavour, particularly in the depart-
ment and also by the House, to put
them down with a heavy hand, to fine
them and isolate them. There are
no two opinions about that. The cus-
toms department or amy other depart-
ment that deals with it must be stream-
lined, and the inefficiencies, or doing of
things in a callous way and a casual
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way should be put down and should be
discouraged. But the point is, ‘when
we are dealing with very important
or serious matters of public life—and
this has been emphasised by many
Members—smuggling has assumed a
proportion which is to be taken note
of seriously, particularly, the smuggl-
ing of gold or of certain items like
watches, diamonds and other things.
We have to take a serious note of
them and therefore, whatever powers
we propose to give to the officers are
those power which we consider are ne-
cessary. It is necessary to clothe
those authorities with these powers so
as to see that they could deal with
this problem effectively.

This problem has many manifesta-
tions. Some of the hon, Members
who have visited the customs depart-
ment have seen the intricacies and
complexities and the advantages, that
the smuggler has, over the administra-
tion or the officers concerned, in this
matter. So, the matter is not only
ificky but i very complicated. One
thing must be remembered when
‘Members object to the routine, techni-
cal method of dealing with smuggl-
ing—whether it is the power of seizure
or the power to search the premises or
the burden of proof. On the one hand,
Members want that smuggling should
be put down heavily and should be
stopped absolutely because it is a
-dangerous drain on our foreign ex-
change and other vital resources, On
the other hand, while it is good that
we must see that each one of the
" officers does his duty properly and that
the law is administered efficiently, if
we deny them these powers, I think,
in our considered opinion, we will be
defeating the very purpose of the law.

Shri Hari Vishnu Kamath: I am
sorry to interrupt; but none of us want
to deny those powers to the officers
nor do we object to those provisions.
But we want certain safeguards
against the abuse of authority. That
is all. :

Shri B. R. Bhagat: Clause 136 pro-
vides for prosecution of the officers
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who knowingly misuse their authority.
It has been inserted by the Select
Committee. When officers abuse their
authority knowingly, deliberately, we
have provided a prevision for prose-
cution.

Shri Hari Vishau Kamath: That will
come later on.

Shri B. R. Bhagat: We can do it as
a matter of depantmental control. Tt
is our duty to do it and we are trying
to do as much as ig possible,

Shri Hari Vishnu Xamath: After
damage is done, you prosecute, We
want safeguards on the spot, ;

Shri B. R. Bhagat: I think It fo
wrong to suppose that every customs
officer will try to harass....

Shri Hari Vishnu Xamath: The
Minister himself has admitted that
some officers are corrupt. I am f{ry-

. ing to clarify it.

Ed

Mr. Deputy-Speaker: There should
not be running commentary.

Shri Hari Vishnu Kamath: I do not
think it is fair, Sir, to say like that,
to use the words “running commen-

‘tary.” It is not that. This is much

different. You listen to the running
commentary on the radiol

Shri B. R. Bhagat: I do not know
whether the rules, the parliamentary
procedure, which Shri Kamath pres-
cribes, are only meant for others and
not for him! Then, the hon. Member.
Shri Warior, mentiored that he could
not find any provision in the Bill to
check under-invoicing. He said that
under-invoicing has assumed dan-
gerous proportions and it must be
checked particularly in certain items
of trade. But if he looks to the provi-
sions of the Bill, particularly clauses
111 and 113, he will find that cases of
under-invoicing or  over-invoicing
have been amply taken care of. For
example, clause 111 provides that if
any dutiable or prohibited goods do
not correspond in any material partl.
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oular with the entry made by him ear-
liar, the goods are liable to confisca-
tien. Any material difference, either
upward or downward, whether under-
involeing or over-invoicing, would be
taken care of. Then section 113 pro-
vides that if the value of any export-
ed goods Is not correctly declared, the
m shall be llable to confiscation,

lirly, clause 114 provides that any
person concerned with any such off-
ence shall be liable to a penalty not
exceeding five times the value of
goods. Then, clause 135 says that
such persons are liable to be sentenc-
ed by a magisirate to a maximum of
two years’ imprisonment, So, by
various clauses, by way of penalty or
imprisonment or trial by magistrate
or confiscation, we have tried to see
that under-invoicing or over-invoie-
ing is prevented.

Then, the hon. Member said
that all punishment should be deter-
rent, The Bill provides that in ordi-
nary cases of smuggling the maximum,_
imprisonment would be two years, The
evidence shows that this is a good de-
terrent except for internationally or-
ganised smuggling gangs, some dan-
gerous gangs which are operating on a
big scale. In such cases, we have pro-
vided, or the Select Committee have
provided, for the raising of this period
of imprisonment to five years. The
minimum imprisonment is six months
in such cases. So, these are suffi-
ciently deterrent punishments.

Then the hon. Member said that
the court procedure is very lengthy.
He strikes the opposite chord here,
He said that there should be provi-
sion for speedy ang summary trials
in these cases. I would draw his at-
tention to clause 138 of the Bill which
specifies that except in cases where
the maximum term of imprisonment
is five years which under the Code of
Criminal Procedure are known as war-
rant cases which have to be gone
through in a proper judicial manner,
other offences may be trieq summa-
rily by a magistrate, So, all these

-_‘-}*hings are being provideg for.

| | Then, Shri

Warfor described this
,ill as an anti-smuggling Bill and not
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as a piece of customs legislation. I
think this description is erroneous, be-
cause, as I had tried to explain earlier
while making the motion for reference
to the Select Committee and even
yesterday, there are two objects of
the Bill. One object is to streamline
the customs laws—this has been wel+
comed by the Select Committee and
all hon. Members—angd to give faci-
lities to honest traders so that trade
may develop and export develops and
honest and good trade and industry in
the country develops, Facilities have
been given in the provisions of the
new law and they have been welcom-
ed by hon. Members. While trying to
give all facilities to the trade, we have
also tried to tighten the anti-smuggl-
ing measures, though some of these
measures are being objected to by
some hon. Members. While agree-
ing with the objective that smuggling
must be prevented, to prevent smug-
gling we have to tighten the anti-
smuggling measures, ang in their
wisdom, some of the hon. Members
think that whatever powers we pro-
pose to give to the customs officers
will lead not for the prevention of
smuggling but to harassment.

Shri Hari Vishnu Kamath: I said:

“may” not “will”. :

Shri B. R. Bhagat: Therefore, it has
to be described as a more consolidated
law for customs which will take care
to give all facilities to the trade,
develop it and promote it as far as
the customs law can help, and also
prevent all smuggling. :

Mention was made about clause 105
which empowers the Assistant Collec-
tor of Customs and, in border areas,
special selected officers to search pre-
mises. This has been objected to
because it has been said by some hon.
Members, notably Shri Kamath, that
it is likely to cause harassment to
innocent persons. It has been stated
in the Bill itself and the notes on
clauses that officers not only in the
Customs Department—this power we
are taking for the first time—but
other revenue departments like
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income-tax, central excise, State
excise and sales tax, have already got
the power to search premises, and it
cannot be gaid that, barring an odd
instance here or there, the grant of
such power has led to harassment of
innocent persons. Therefore, this fear
is being tried to be maximised out of
all proportion. And, may I mention
here, again, that the Taxation Enquiry
Commission has itself recommended
this change in the customs law.

"Some hon. Members suggested that
if it is necessary to give these powers
to the customs officers proper safe-
guards should be provided. This has
already been done. For example, in

sub-clause (2) of clause 105 it is said

that the provisions of the Code of
Criminal Procedure, 1898, relating to
searches made by customs officers
would apply under this sub-clause,
but a record showing the reasons
which led to that search has to be
forwarded to the Collector of Cus-
toms so that it may be ensured at the
level of the highest field officer that
there is no abuse of this power.
Therefore, we have tried to introduce
all reasonable safeguards that we can
think of.

Reference was made to clause 118.
It has been said that if in a packet
of ten diamonds only one is smuggled
even then under this clause all the
ten will be liable to confiscation. The
House will be aware that in the Bill
which was referred to the Select
Committee we made this provision
that the entire lot will be confiscated.
The Select Committee went into this
matter and a critical examination of
clause 118 showed that there need to

‘be some relaxation in this clause. The
Select Committee has made this
change. After a search is made of the
premises of a trader or a broker it is
possible that in a packet of ten
diamonds one may be smuggled and
nine may not be smuggled diamonds.
These nine diamonds may have been
obtained from a different source—
geizures in the towns. But the clause
as amended does not apply to such
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cases of seizures, it applies only to
cases of importation. Supposing ten
diamonds are imported in a packet,
either the entire thing is smuggled or
the entire thing is not smuggled. It
cannot be that while somebody is
bringing a packet five of them are
smuggled and five are genuinely
imported against proper licences. So
we have made this distinction. Sup-
posing in a packet there are ten
diamonds out of which one is smug-
gled and nine are from other sources,
we have made this distinction. It is
not correct to provide that it should
apply to actual importation where all
or none would be smuggled.

Shri Warior mentioned that he
could not find similar provisions in
any other country. This also is not
true. I want to invite his attention
to Section 277 of the Customs and
Excise Act, 1952 of the United King-
dom where a similar provision is
there.

Much has been made about clause
123. Certain hon. Members have felt
that the clause would lead to a lot
of harassment of innocent traders
because -the burden of proof will be
on them. May I remind them that this
clause has been on the statute-book
gince 1955, because even in the exist~
ing Act in certain cases the burden
of proof has got to be on the smug-
glers. That has been there for more
than seven years, and the traders
have continued to flourish in spite of
this proviso. This measure was intro-
duced in 1955 on the recommendation
of the Taxation Enquiry Commission,
and after its enactment the Govern-
ment have applied it with the utmost
circumspection.

I have mentioned in my speech that
some of the bullion merchants have
recently represented before the
Supreme Court that this provision is
ultra vires of the Constitution as it
imposes unreasonable restriction.

Some hon. Members said that although
they have said that it is intra vires
of the Constitution, they have criti~
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clsed it that it infringes natural jus-
tlce. I ask the hon, Member to quote
it from the judgment of the Supreme
Court. May I mention for the benefit
of hon. Members that they did not say
any such thing? On the other hand,
the Supreme Court decided that con-
gidering the magnitude of the evil of
gold smuggling the restriction impos-
ed was in its judgment reasonable.
They considered it reasonable.

Shri Bade: The hon. Speaker did
not allow me to read the judgment.
The point was whether it was ultra
vires or not. The Supreme Court
decided that it was not ultra vires.

¢ e B W N A W T "D W

Mr. Deputy-Speaker: His point was
that the Supreme Court while holding
it intra vires made some criticism.

— e
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Shri B. R. Bhagat: They considered
such restrictions reasonable in the
context of the evil of smuggling. That
is the gpecific finding of the Supreme

. e e

; ' Court. I may also add for the benefit -

of hon. Members that the Speaker
himsel? said that not only in this law
but in certain other matters also there
has been a departure from the con-
cept of natural justice in the interest
of society, in the interest of social
well being.

.

It has been said—actually an
amendment has been tabled by Shri
Kamath-—that if the source of this
importation is proved the burden of
proof should have been discharged. I
think this is a very tricky matter, and
this puts us in a trap, although it
looks very innocent. Actually this
suggestion was made to the Supreme
Court by the same people who
appealed end it did not find favour
with the Supreme Court.

" Y Ve W wE eT TT e
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Shri Harl Vishnu Kamath: Have
You got the Supreme Court’s judg-
ment? Would you kindly produce the
Supreme Court’s judgment where it
' ig said that it did not ' find favour
with them?

C™ UR W W T

i Mr. Deputy-Speaker: He is quoting
from the judgment.
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Shri B. R. Bhagat: I he wants we
will produce it. But I think the hon.
Member should take my words as I
take what he says here.

-Shl_'i Hari Vishnu Kamath: He wag
not quoting from the judgment.

Shri B. R. Bhagat: I said that this
point was referred to the Supreme
Court by the same people who
appealed, and thz judgment was
quoted by the hon. Member.

Shri Hari Vishnu Kamath: So he
was not quoting.

Shri B, R. Bhagat: Let him come
to the substance. According to Shri
Kamath’s amendment trader A,
for example, if he receives some
smuggled goods he will be able
to sell them to another trader B
immediately. For example, gold can
be sold in a matter of few hours. If
he sells it to B, it is smuggled gold.
Then, according to Shri Kamath, sup-
posing B says that he has bought it
from A—he will naturally say that he
has bought it from A—then the burden
of proof is discharged although the
gold remains smuggled gold and we
cannot do anything if the proviso is
accepted. So, we will not be able to
trace any smuggled gold and we will
not be able to prevent smuggling in
gold. For these reasons, we are not
in a position to accept the suggestion.
If we want to put down smuggling in
gold or such other matters as are
mentioned here....

Shri Hari Vishnu Kamath: You are
confiscating the gold all right. Only
the accused may not be punished.

Shri B. R. Bhagat: Then the case
of stolen goods was cited in this con-
nection. It is stated that an innocent
purchaser of stolen goods' is not °
punished. But may I remind them
that the gtolen property in the hands
of an innocent purchaser is, neverthe-
less, taken away and handed over to
the person from whom it is stolen?
Similarly, if smuggled gold is found
with a person and it is proved that
he did not know that it was smug-
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gled, the only thing is that the gold
would be taken away from him; he
would not be penalised. He would
be penalised only if he has done it
knowingly or deliberately or in collu-
sion with somebody.

Some hon. Members referred to
clause 131 and suggested that an
appellate tribunal should be appoint-
ed. While presenting the report of
the Select Committee, I gave a
long statement as to why we should
not have an appellate tribunal in such

cases. They have referred to the

recommeandations of the Taxation

Enquiry Commission. When the Com-
mission made this recommendation,
the issue was very carefully consider-
ed by the Government and it was
decided not to accept it on account of
a number of considerations. As the
Commission itself has pointed out, if
the customs department were to func-
tion efficiently, it must not be tied
down too scrupulously with technicali-
ties. As I mentioned in my speech
yesterday, the smuggling of gold,
import of banned or partially-banned
articles and under-valuation  of
exports are major problems which the
Customs Department had to contend
with. In the case of income-tax and
other direct taxes, matters referred to
guch tribunal are mostly matters of
law where judicial mind is exercised
because the judicial process .is neces-
sary. In customs cases there is hardly
any question of law; mostly, they are
matters of fact where judicial tech-
nicalities should not be allowed to g0
very far. Further, these are cases
where very many incidental matters
have to be looked into. Here 1 would
like to say that an analysis of the
decisions taken by the Central Board
of Revenue will reveal that in appeal
and revision by Government revenue
has never entered as a consideration
at all in deciding these matters. and
the benefit of doubt has always gone
in favour of the assessees. Further-
more. in most indirect revenue cases,
unlike in direct revenue cases, ques-
tions have mostly been of the appre-
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ciation of facts and not of law. For
e;‘:_ample, in the case of appeals to the
Central Board of Revenue of the Gov-
ernment from Collectors, in 1960 out
of 421 appeals decided 160 were
rejected; that is 38 per cent, whereas
62 per cent were accepted and refund

given. In 1961 out of 394 cases 155,

that is, 39 per cent were rejected and
in the case of 239 cases, that is, 60
per cent, the appeals were accepted
and refund given. In 1962 upto June
196 appeals were decided, out of
which 50 per cent were rejected and
50 per cent were accepted. In the

case of appeals which went in revi-

sion to the Government, the percent-
ages are 42, 39 and 32.

So, if you see the working of this
process, you will find that ample
justice is done, no harassment was
caused by charging excess revenue
and people have been given the neces-
sary relief and refund. The facts bear
out that the process is working gatis-
factorily and at least there is no
harassment to the traders; if at al},
they are working in their interests.
Therefore, the demand for an indepen-
dent tribunal for customs is out of
place and should not be pressed.

Mr. Deputy-Speaker: The question

is:

«wThat the Bill to consolidate
and amend the law relating to
customs, a$ reported by the Select -
Committee, be taken into con-
sideration.”

The motion was adopted,

Clause 2.— (Definitions)

Shri Hari Vishnu Kamath: I beg to
move: : .
Page 2, lines 21 and 22:__

omit “with its grammatical vari-
ations and’ cognate expressions”.(13)

Page 3, lines 1 and 2,—

omit “with its grammatical vari-
ations and cognate expressions”.(14)
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I will be very brief. It would appear
that the draftsman of this Bill wants

to be extremely punctilious with
regard to grammar and linguistic
nuances. I.do not know whether he

exercised the same care with regard
to the body of the Bill and other Bills,
but here he has been extra -careful
with regard to the linguistic nuances
and  grammatical nuances. For
instance, take the werds “import” or
“export”. In English language and
every other language, every word has
rot its grammatical variations and
cognate expressions. But when we
define a word, we do not include this
phrase “with 1ts grammatical varia-
tions and cognate expressions” in
every case. Or, take any other defini-
tien. We do not alwaysg say ‘“together
with its grammatical variations and
cognate expressions”. If we include
that, it would only be extra labour.
Therefore, I do not see any need for
this phrase. It was discussed in the
Select Committee and the Minister
wag almost inclined to agree with me;
I hope, I am not disclosing any secret
of the Select Committee, My amend-
ments seek to omit these words from
the definitions of “export” and “im-
port” to make them simpler. I am for
simplification of the law, as the Minis-
ter is. He says that he is very much
for the simplification of the law., But
now he has come under the influence
of the draftsman in this case. Even
new, if he has a free hand, I am sure,
he will accept my amendment and
“with its
variations and cognate
expressions”. If my amendment is
accepted, the definition of “export”
will read as follows:

grammatical

“‘export’ means taking out of
India to a place outside India;”

Why should you insert the phrase
“with its grammatical variations and
cognate expressions”? It is absolutely -
unnecessary, superfluious, redundant
and meaningless,

Shri Morarji Desai: All thege words
of the hon. Member are superfluous,

KARTIKA 30, 1884 (SAKA)
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Shri Hari Vishny Kamath: Because
you asked for trouble, you have got
it. He has invited trouble.

Shri Morarji Desai: I have not
invited it. )

Shri Hari Vishou Kamath: He hag
invited trouble and now he wants to
get out of it: And the only way to
get out of it honourably is to accept
my amendment,

Shri Morarji Desai: I have great
respect for the tenacity of my hon,
friend.

Shri Hari Vishnu Kamath: I am
glad.

Shri Morarji Desai: He wants me
to be objective, but I find that he is
the most subjective person. He does
not want to be objective at any time;
once he hag got something in his
mind, he is not prepared to give it
up. But the moment I do not give up
my view, I become less objective. Is
this a proper and reasonable attitude
to adopt?

Shri Hari Vishnu Kamath: Did you
or did you not accept it in the Select
Committee?

Shri Morarji Desai: 1 did not agree.

Shri Hari Vishnu Kamath: You
almost agreed. I said you “almost”
agreed,

Shri Morarji Desai: Well “almost
agreed” is not the same as “agreed”,
If my hon. friend thinks that I am
under the influence of my draftsman
and that I am not a free person. ...

Shri Hari Vishnu Kamath: In this
particular matter.

Shri Morarji Desai: ... he is very-
I am guided by the
draftsman, but I have more common
sense to accept what the draftsman
understands and I do not understand,
and even my hon. friend does not
understand.

Shri- Hari Vishnu Kamath: It is an
open question. The draftsman is not
infallible, -
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Shri Morarji l_)esai: Nor Shri
Kamath.

Shri Hari Vishnu Kamath: Nor are
you.

Shri Morarji Desai: I am not infalli-
ble. Therefore, I accept the advice
of the draftsman. Therefore, I oppose
the amendment.

Mr. Deputy-Speaker: Does the hon.

. Member press his amendments?

Shri Hari Vishnu Kamath: TUnder
the convention, it cannot be put to
vote before 2.30 p.M. I want it to be
put to the vote of the House.

Mr. Deputy-Speaker: If he does not
press it, it can be put to vote now.

Shri Morarji Desai: If it is a voice
vote, there is no need to wait till
2.30 p.M.

Dr. M. S. Aney (Nagpur): Sir, I
have to say something on this amend-
ment. I think, the amendment seems
to be very reasonable and the reten-
tion of these words, which carry no
meaning except what the word
‘export’ means, will mean nothing. If

'they mean something else, it is neces-

gsary for the hon. Minister to explain
to us what the possibility would be
if these words are taken away. If
for the word ‘export’ the words
‘exporting’ or ‘exported’ come in,
vwhich are its grammatical variations
the words are not likely to have any
meaning other than what the word
export has.

The hon. Minister said that he
relies upon the wisdom of the drafts-
man. But when the matter comes up
for consideration in the court, nobody
would see what the meaning of the
draftsman was but what the meaning

of the House and the hon. Members of’

the House was. That is the only
matter for consideration to ascertain
the meaning. Therefore the hon.
Minister must point out that there is
a possibility of this word being mis-
interpreted or misunderstood if these
words grammatical or cognate varia-
tions are not kept there. If he cannot
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say that, I think, as a reasonable man
as he always is, he should be prepared
{0 accept the amendment rather tham
oppose this amendment.

Shri Hari Vishnu Kamath: I will
warn you before-hand, Sir, that with
the powerful support that I have got
from Dr. Aney, I will press it to %
division.

Mr. Deputy-Speaker: We will hold
it over. We will then go to the other
clauses.

There are no amendments to clauses
3 to 100.

The question is:

Shri Hari Vishnu Kamath: But we
can speak on the clauses. You cannol
rush like that. There is no need to
hustle the House.

Mr. Deputy-Speaker: On what
clause does he want to speak?

Shri Hari Vishnu Kamath: On
clauses 74 and 90.

Mr. Deputy-Speaker: The questior
is:

“That clauses 3 to 73 stand part
of the Bill.”

The motion was adopted.
Clauses 3 to 13 were added to the Bilk

Clause 74— (Drawback allowable on
re-export of duty-paid goods)

Shri Hari Vishnu Kamath: Clause
74 provides for drawback.

Shri B. R. Bhagat: We had agreed
to 98 per cent.

Shri Hari Vishnu Kamath: We had
agreed but the hon. Deputy Minister
will also recollect that at a subse-
quent stage at which he was present,
that is, in the last meeting of the
Select Committee, there was a sugges-
tion made to the effect that this 98
per cént might be and should be
raised to 99 per cent, that is almost
complete drawback. He is entitled
to a hundred per cent drawback buf
because a little percentage should be

(3]
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provided for in the case of certain
matters and because this practice
should not be encouraged, we wanted
to provide for less than hundred per
cent drawback. In the initial stage
the Committee had agreed to increase
it to 98 per cent.

Mr, Deputy-Speaker:
agreed proposition.

It was an

Shri Hari Vishnu Kamath: Yes, Sir.
But then a suggestion was made later
on, in a subsequent meeting of the
Committee, by myself and by Shri
Bade also, I think, that to encourage
exports it might be increased from
98 per cent to 99 per cent. Of course,
the hon. Minister said in that even-
tuality he would go back to 95 per
cent. That is why it was dropped.
But he was not wopposed to it in a
sense to that. As a matter of fact,
some hon. Members thought that
hundred per cent should be given as
a drawback. So, as a compromise, if
{t could be agreed to by the House—
it was not agreed to in the Com-
mittee-=90 per cent should be glven
as drawback. It would be a very
salutary provision.

Shri Bade (Khargone): May I sub-
mit that in the Committee there was
a discussion about its being 100 per
cent, 98 per cent or 95 per cent? At
that time I had quoted some rifles and
laws of different countries under
which 100 per cent drawback was
given. Of course, the Government
was able to compromise and keep it
at 98 per cent; but even now I think
that it should be 100 per cent.

Shri B. R. Bhagat: I think, what
the hon. Members have recalled of
the discussion in the Select Committee
strengthens my point that it should
remain at 98 per cent. Tt was almost
a gentlemen’s agreement. .Fhe original
provision was 95 per cent; they said,
“Make it 100 per cent” and the Select
Committee agreed to a compromise
figure of 98 per cent, So, I will appeal

to hon. Members that they should not )

break that gentlemen’s agreement and
ghould leave it at 98 per cent.

, 1884 (SAKA). Customs Bill
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Shri Hari Vishnu Kamath: There
are gentlemen in the House also. We
are all gentlemen here,

Mr, Deputy-Speaker: The question:
is:

“That clause 74 stand part of
the Bill.”

The motion was adopted,
Clause 74 was added to the Bill.

Clauses 75 to 89 were added to the
Bill

Clause 90— (Concessions in respect of
imported stores for the Navy)

Mr. Deputy-Speaker: Shri Kamath.

Shri Hari Vishnu Xamath: Now
that clause 74 is passed, I have nothing
to say on clause 90. It would have
been consequential.

. Mr, Deputy-Speaker: The question
is:

“That clause 90 stand part of
the Bill.”

The motion was adopted.
Clause 90 was added to the Bill.

Clauses 91 to 100 were added to the
Bill,

Clause 101— (Power to search suspect-
ed persoms in certain other cases)

Shri Y. S. Chaudhary (Mahendra-
garh): Sir, I beg to move:

Page 34—
after line 13, insert—

“Provided that the Collector of
Customs shall not empower an offi-

cer under this section who is mot
a gazetted officer.”

T F, ST fF oamaw € oo
wEifree oo & AR § §, 98 g
F T 5 wege fRdr ot sy
B A FW F E wrE w1 awar
B R R mifen oy, s
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I AT o aFar @ Wik S 59w

~ N

F TR TS A HOH q GFq

g |

Y Fo Wo WA : AT I
EISURRCI AR 1A B 1 B L
FE T AEICE | A AT TG
FY g &1 A o o, & aga
gt "ewr ¥ wifer mfeas &
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FUHET B G U TATAESE Y |
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g @ e 1 g T T W
Fwd | 39 o TR & K W
qg Teaomd fEar war §

Mr, Deputy-Speaker: Does he press

his amendment or does he withdraw
it?
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Shri Bade: He presses it.

Mr, Deputy-Speaker: The question
is:

Page 34,—
after line 13, insert—

“Provided that the Collector of
‘Customs shall not empower an offi-
cer under this section who is not a
gazetted officer.”

The motion was negatived.

Mr. Deputy-Speaker: The question
is:

“That clause 101 stand part of the
Bill.”

The motion was adopted.
Clause 101 was added to the Bill,

Clause 102— (Persons to be searched
may require to be taken before gazett-
ed officer or customs or magistrate)

Shri ¥, S. Chaudhary: I beg to
move:

Page 34, line 18,—

omit “if such person so requ-
ires® (2).
Page 34, line 17—

omit “the nearest gazetted offlcer
of customs or” (3).
Page 34, lines 19 and 20,—

omit “the gazetted officer of
customs or” (4).

st go Two WY : IuTEHE WEY-
o, AT 9F 3¢, A W ¥ T =
sifirz w74 & fag wiede faam &

“if such person so desires”
S TgEY TE@T THT & SEHT HAGS TG
gar & fFr wr g =l W
oA v dfwgr & oA G
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TR & 30 #) feurdhew av s9m@yr
ST AR 39 feursdz & @ B @
A @ AR afSde ¥ ama
ag Jar 1 81 | fra ag ¥ gfvw #Y 3%
gt § FF o ) et #r o §
weT W, W T S mei W
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Shri Bade: Sir, I support this amend-
ment, because this was discussed in
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the Select Committee also. There
may be certain illiterate people or the
common man in the street. They do
not know the law. Thercfore this
should not be left to the option of the
officer who takes the search warrant,
It should be the duty of the officer to
take the man to the magistrate, And
if these words “if he s0 requires” are
omitted the provision will stand like

. this that as soon as the officer wants

to search him, he will have to take
the man to the magistrate. There is
provision in the Criminal Procedure
Code, but even then the common man
does not know what his rights are,
Therefore, this is very essential and
I also support this amendmert.

Shri Harf Vishnu Kamath: I have
got two amendments, Noas. 15 and 16.

I beg to move:
Page 34, line 16,—

omit “if such person or re-
Quires”, (15).

Page 34, lines 16 and 17—
for “without unnecessary

delay” substitute “forthwith”. (16 ).

Mr. Deputy-Speaker: No. 15 is the
same as amendment No. 2.

Shri Hari Vishnu Kamath: But No.
16, you will agree, is different.

~

Mr. Deputy-Speaker: Ves.

Shri Hari Vishnu Kamath: In
regard to No. 15 while supporting my
hon. friends, Mr. Chaudhary and Mr.
Bade, T wish only to add that in this
vast country where the great majority
of citizens are at best semi-literate, it
is too much to presume that they
will know the law, with all lits intri-
cate details, and every provision of
the law. It is true that Government
seeks to provide here that if a per-
son so requires he may be taken be-
fore a magistrate; he will be taken
before a magistrate. But I do not
know, I myself am not quite conver-
sant with the rapid changes that go
on in our laws and Acts from time to ‘
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time. There is a saying that you en-
act in haste anq amend at leisure.
That is what is happening in our
country today. And here it is a small
provision, “if he so required”. Can
you imagine, Sir, that a customs
officer, when he arrests somebody,
will tell him, “Well, if you want, I
can take you”? In the naturai course,
human conduct is somewhat against
this sort of action on the part of the
customs officer. He will arrest and
take him for searching straightway.
And when he goes to a court of law,
in a court of law he can always say,
“He never wanted to be taken before
a magistrate and so I searchel him”.
The poor man will have nothing in
writing and will be in a fix and hard
put to prove that he wanted to be
taken before a magistrate. We must
therefore safeguard against abuse of
authority on the part of the customs
officer. Therefore, this phrase “if he_
so requires” should be completely
deleted, and it should be made
obligatory on the part of the customs
officer to take him in every case be-
fore a magistrate or a gazetted officer
of customs.

And then I sought to substitute the
word  ‘forthwith” for ‘he words
“without unnecessary delay” which fs
the amendment that has been made
by the Select Committee. I suggested
in the Committee itself this word
“forthwith”. But a big dictionary
was not available at that time. There
was only a small dictionary at hand
at that time. The Committze did not
produce, the officers present there
could not get hold of big dictionary.
We got a small or pocket Oxford
dictionary, I do not remember which.

Mr. Deputy-Speaker: Is there a
bigger one now? '

Shri Hari Vishnu Kamath: I have
got no dictionary here. But 1 looked
it up in the Library. It said “forth-
with” means without a second’s delay.

Mr. Deputy-Speaker: Immediate.
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Shri Hari Vishnu Kamath: But the

- dictionary does not say that. The

dictionary says “without delay”. And
another dictionary said “without un-
due delay” or something like that.

Shri Daji: The word is known te
law,

Shri Hari Vishnu Kamaih: Yes. In
some Actg it is “forthwith”. It is
used in many enactments. So I seek
to substitute the word “fortnwith” for
the words “without undue delay”.
“Undue delay” may mean anything.

Mr. Deputy-Speaker: “Without un-
necessary delay”.

Shri Hari Vishnu Kamath: The
officer may say that one day or two
days were not unnecessary. There-
fore, for how long will the person be
detained after he is arrested? There-
fore, to safeguard against abuse of
authority and to ensure a safeguard
against unlawful detention of the
person concerned, it is better to use
the word “forthwith” rather than the
words “without unnecessary delay”.
I hope the Deputy Minister will nob
stand on a sort of false prestige and
stick to his amendment like a leeck
and will be reasonable enough to
accept this amendment.

Shri Narendra Singh Mahida: I also
support that move.

Shri B. R. Bhagat: Sir, I am sorry
that it is not possible for me to ac-
cepts the amendments for the
simple reason that they are complete-
ly divorced from the facts of the case
and it is rather strange that hon.
Members should equate the smugglers
with illiterate, innocent, common Deo=
ple. It is a known fact of life that
all these smugglers are very ‘clever.
people and they know the law much
better than we do. This clause only
deals with the power to search. Im-
nocent persons who have nothing to
hide or conceal—every day people
pass through the customs—are search-
ed, their baggage is searcned in part
or full. But the smuggler, aithouh he
may be illiterate or semi-littrate is a
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very clever person. To say that this
will lead to harassment is a  very
{llusory fear.

And then, if we take out the words
“if such person so requires”, what
will it lead to? It will mean that
in all cases, wherever a person . i3
apprehended or asked to declare or is
searched, he will have to be taken to
a magistrate or to the nearest gazetted
officer. Sometimes it may be twenty-
five miles, sometimes it may be fifty
miles. It may be varying. We know
the nature of the posts cn our border.
So this will in addition lead to delay.
At present, if he is to be searched,
and if the person does not object, he
can be cleared, if he is innocent, im-
mediately and without any delay or
loss of time. But if these words “if
he so requires” are omitted he would
have necessarily to be taken thirty,
torty or flfty miles, involving haras-
sment or other inconvenience to him
as well as to the administration, So,
if a man wants it, he would be taken
to the gazetted officer or to the
magistrate,

Similarly, as regards this question
ef substituting the word forthwith”
for the words “without unnecessary
delay”, when the hon. Membsr has
no good argument to advance he may
say t hat the other man is unobjective
or sticking to false prestige. These
are only substitutes for arguments. It

only proves that hon. Members. have

no arguments. This matter was dis-
cussed in the Select Committee.

Shri Hari Vishnu Kamath: Have you
any against?

Shri B. R. Bhagat: I am putting
forth some sound arguments. . . .

Shri Hari Vishnu Kamath: I am
listening,

Shri B. R. Bhagat:. . . .for the con-
sideration of the hon. Member.

Shri Hari Vishnu Kamath: House.

Shri B, R. Bhagat: This expression
*without unnecessary delay’ which has
been used here is the same as in sec-
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tion 60 of the Code of Criminal Pro-
cedure. That provides:

“A police officer making a»
arrest without .warrant shall,
without unnecessary delay .
send the person arrested before a
magistrate. . . .”.

This is on a similar basis. If we sub-
stitute’ forthwith’, as the hon, Mem-
ber said, it has also a connotation in
law, It should be ‘without unneces-
sary delay’. If there is the slightest
delay, it will be declared illegal.
Sometimes a delay of one hour or two
hours which may be absolutely
essential or a few hours will create
a situation in which it may be declar-
ed illegal. It would be very difficult
to function in that situation. The
word ‘forthwith’ should not be there.
The expression ‘without unnecessary
delay’ is all right for ihe purpose.

Mr. Deputy-Speaker: I shall now
put amendments 2, 3 and 4 to the
vote of the House.

The amendments were put and
: negatived,

Mr. Deputy-Speaker: Shri Kamath’s
amendment No. 15 is barred. The
House has rejected it. I shall now
put amendment No. 16 to the vote of
the House. The question is:

Page 34, lines 16 and 17, for
“without unnecessary delay”
substitute “forthwith”.

Those in favour may kindly say ‘Aye’.
Some Hon. Members: ‘Aye’.

Mr. Depufy-Speaker: Those agairst
may kindly say ‘No’.

Some Hon, Members: No.

Mr., Deputy-Speaker: The ‘Noes’
thave it,

Shri Hari Vishnu Xamath: The
‘Ayes’ have it.

/
Mr. Deputy-Speaker: Do you want
a Division?

Shri Hari Vishnu Kamath; Yes.
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Mr.. Deg{uty-Speak,gx: Division. The Shri Kajmr Singhi No. 4582 for
question is: Mr. Kamath’s amend- ‘Ayes’. ‘ :
ment No. 16. ' ’
Shri Priya Gupta: No. 460 for
Shri Hari Vishnu Kamath: Please ‘Ayes’,
read the amendment. .
Shri Koya: No. 396 for ‘Ayes”.
Mr. Deputy-Speaker: I am reading '
it_ 'I‘b'e questi'On is: Shl‘i A. S. Alva: NO. 312 for ‘NOeS",
' Page 34, lines 16 and 17, for Dr. P. N. Khan: No. 337 for ‘Noes'.
{9 2
without unnecessary delay” sub- Dr. P. Mandal: No. 307 for ‘Noes’.

stitute ‘“forthwith”.

The Lok Sabha divided: S$hri Subbaraman: No. 263 for

‘Noes’.
" Mr. Deputy-Speaker: Any correc- Shri V. K. Ramaswamy: No. 262 for
ons? ) )
Noes’. !
Shri Nareadra Singh Mazhida: No. Shri Badshah Gupta: No. 227 for
£68 for ‘Ayes’, ‘Noes’. .
AYES
Dioision No. 1) ' [14.47 hrs.
Aney, Dr. M. 8. Gupta, Shri K. R. Naumbiar, Shri
Bade, Shri Gupta, Shri Priva Pattnayak, Shri K.
Banerjee, Shri S. M. Himmatsinhji, Shri ' Ranga, Shri N. G.
Barua, Shri Hem - Ismail, Shri M. Reddy, Shri Narasimha
Berwa, Shri Jha, Shri Yogendra Shashank Manjari, Shrimati
Bhawani, Shri Lakhmu Kachhavaiya, Shri Singh, Shri J. B.
Biren Dutta, Shri Kamath, Shri Hari Vishnu Singh, Shri Y. D.
Chaudhary, Shri Y. S. Kapur Singh, Shri Soy, Shri H. C.
Daji, Shri Koya, Shri Utiya, Shri
Gauri Shankar, Shei Mahida, Shri Narendra Singh " Yadav, Shri Ram Sewak_
Gupta, Shri Indrajit, Shri Mukherjee, Shri H. N,
NOES
Aldeamma Devi, Shrimati Dass, Shri C, Khan, Dr. P. N.
Alva, Shri A, S. Desal, Shri Morarji Kureel, Shri B. N. 'Y
Anjanappa, Shri Deshmukh, Dr. P. S. " Lakhan Das, Shri
Arunachalam, Shri . Deshmukh, Shri B. D. Lakshmikanthamma, Shrimati
Babunath Singh, Shri Deshmukh, Shri Shiv:;ji Rao 8. Lalit Sen, Shri *
Balmiki, Shri Deshpande, Shri Laskar, Shri N. R. ) 0
Barkataki, Shrimati Renuka Dube, Shri Mulchand Laxmi Bai, Shrimati
Barupal, Shri P. L. Dubey, Shri R, G. Mahadeo Prasad, Shri
Basappa, Shri ’ Dwivedi, Shri M. L. Malliah, Shri U. S. ¢
Baswant, Shri Blayaperumal, Shri Mallick, Shri 4
Bhagat, Shri B, R. Firodia, Shri Manaen, Shri
Bhargava, Shri M. B, Ganapati Ram, Shri Mandal, Dr. Pashupati |
Bhatkar, Shri Gupta, Shri Badshak Maniyangadan, Shri
Bist, Shri J. B. S. QGupta, Shri Shiv Charan .Masuriya Din, Shri
Brajeshwar Prasad, Shri Hansda, Shri Subodh Mathur, Shri Harish Chandra
Brij Raj Singh, Shri Jadhav, Shri Tulshidas Mehrotra, Shri Braj Bihari .
Chanda, Shrimati Jyotsna Jain, Shri A. P. Minimata, Shrimati
Chavan, Shri D. R. Jamir, Shri S. C. Mishra, Shri Bibhuti
Chuni Lal, Shri Jamunadevi, Shrimati Mohanty, Shri G. g
Dafle, Shri Jedhe, Shri Mohsin, Shri
Das, Shri B, K. Jyotishi, Shri J. P. More, Shri K. L.
Das, Shri N. T. Kabir, Shri Humayun Naik, Shri Maheswar
Das, Shri S. B. Kadadi, Shri Niranjan Lal, Shri

Dasappa, Shri Kanungo, Shri - Pandey, Shri R. S.

P TN
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Panna Lal, Shri
Patel, Shri p. R,
Patil, Shri J. s,
Patil, Shri M. B.
Patl), Shri S. 5.
Patil, Shri T. A,
Patnaik, Shri B. C.
Pillai, Shri Nataraja

* Pratap Singh, Shr{

Ruaju, Shri D. B.

Ram Subhag Singh, Dr. .

Ramaswamy, Shri V. K.
R snanjai Singh, Shri
Rane, Shri

Rao, Shri anapat‘bi

t
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NOES—Contd.
Reddiar, Shri Singha, Shri G, K,
Roy, Shri Bishwanath Srinivasan, Dr, P,
Sadhu Ram, Shri Subbaraman, Shri
Saha, Dr. S. K. Tiwary, Shri K. N..
Sahu, Shri Rameshwar Tiwary, Shri R, S..
Saigal, Shri A, 8, Tula Ram, Shri.
Sen, Shri A, K, plvi, Shei
Sen, Shri P, G, Varms, Shri Ravindra’
Shankaraiya, Shri Venkatasubbaiah, Shri
ghnrma, Shri D. C, Vyas, Shri Radhelat
Shashi Ranjan, Shri Wadiwa, Shri
Shastri, Shri Ramanand Yadav, Shri Ram Harkh
Shree Narayan Das, Shri Yadava, Shri B. P,
Sidheshwar Prasad, Shri Yusui, Shri Mohammad -

Singh, Shri D. N.

Mr. Deputy-Speaker: The result of
the divigion is ag follows: .

~* Ayes 88,

4

4§ Hogatived,

Mr. Deputy-Speaker: The question
is:

“That clause 102 stand part of
the BilL.”

The motion was adopted,

Clause 102 was added to the Bill.
Clause 2 (Definitions)

Shri Hari Vishtu Xamath: There
are my amendments on clause No. 2.

I move;

Page 2, lines 21 and 22,—

omit “with its grammatical vari-
ations and cognate expres-
sions”, (13). :

Page 3, lines 1 and 2— |

omit “with its grammatical vari-

‘itlons  and cognate  expres-
dons”.  (14),
{ Deputy-Speaker: The question

Page 2, lines 21 and 22,—

omit “with its grammatical vari--
atlons and cognate expres- .
sions”, (18), ,

Page 3, lines 1 and 2—-

omit “with its grammatical vari--
ations and cognate expres-
sions”. ' (14),

The Lok Sabha divided:

Dr. M. S. Aney: My vote has not
been recorded. I want to vote for
‘Ayes’,

Shri G, S. Musafir (Amritsar): I
want to vote for ‘Noes’. My division
No. is 197.

p

{Farrukha--.
I want

Shri Mulchand Dube
bad): My division No. is 149,
to vote for ‘Noes'.

Shri B. R. Bhagat: I want to vote
for ‘Noes’. My vote has not been
recorded, My division No. is 105,
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Division No, 2]
Aney, Dr. M, S.
Bade, Shri

“Banerjee, Shri S. M.

Barua, Shri Hem
Berwa, Shri

“Biren Dutta, Shri
‘Brij Raj Singh, Shri

Chaudhary, Shri Y, S.
Daji, Shri

Guari Shankar, Shri
Gupta, Shri Indrajit
Gupta, Shri Kashi Ram
Gupta, Shri Priya

Akkamma Devi, Shrimati

Alva, Shrt A, S.
Amndanappa, Shri
Arunachalam, Shri

Azad, Shri Bhagwat Jha
Balmiki, Shri

Barkataki, Shrimati Renuka
Barupal, Shri P. L.
Basappa, Shri

Basumatari, Shri

Baswant, Shri

Bhagat, Shri B, R.
Bhargava, Shri M. V.
Bhatkar, Shri

Bhawani, Shri Lakhmu
Bist, Shri J. B.S.
Brajeshwar Pragsad, Shri
frij Raj Singh Kotah, Shri

-Chanda, Shrimati Jyotsna

Chavan, Shri D, R.
Chuni Lai, Shri
Dafle, Shri

Das, Shri B. K.

Das, Shri N. T.

Das, Shri S. B.
Dasappa, Shri

Dass, Shri C.

Desai, Shri Morariji
Deshmukh, Shri B, D.
Deshmukh, Shri Shivaii Rac S.
Deshpande, Shri
Dube, Shri Mulchand
Dubey, Shri R. G.
Dwivedi, Shri M, L.
Rlayaperumal, Shri

. Rirodia, Shri

Gaekwad, Shri Fatehsinhrao
-Ganapati Ram, Shri

Gupts, Shri Badshah
Hansda, Shri Subodh
Harvani, Shri Ansar
Jadhav, Shri Tulshidas
Jain, Shri A, P.

Jamir, Shri S. C.
Jamunadevi, Shrimati

FLOT T AR
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AYES

Himmatsinhji, Shri

Ismail, Shri M.

Jha, Shri Yogendra
Rachhavaiya, Shri
Kamath, Shri Hari Vishnu
Kapur Singh, Shri

Karjee, Shri

Keishing, Shri Rishang
Koya, Shri -
Mahida, Shri Narendra _Ssxgh
Mukherjee, Shri H. N.
Nambiar, Shri

Omkar Singh, Shri

NOES

Jedhe, Shri

Jyotishi, Shri J. P.
Kabir, Shri Humayun
Kadadi, Shri

Khan, Dr. P. N.
Kindar Lal, Shri
Kureel, Shri B. N.
Lakhan Das, Shri
Lakshmikanthamma, Shrimati
Lalit Sen, Shri
Laskar, Shri N. R,
Laxmi Bai, Shrimati
Mahadeo Prasad, Shri
Mahadeva Prasad, Dr.
Mahtab, Shri
Malaichami, Shri
Malaviya, Shri K. D,
Malliah, Shri U. S.
Mallick, Shri
Manaen, Shri
Mandal, Dr. P,
Mandal, Shri Yamuna Prasad
Maniyangadan, Shri
Masuriya Din, Shri
Mathur, Shri Harish Chandra
Mehrotra, Shri B. B.
Minimata, Shrimati
Mishra, Shri Bibhuti
Mohanty, Shri G.
Mohsin, Shri

More, Shri K. L.
Musafir, Shri G. S.
Naik, Shri D. J.
Naik, Shri Maheswar
Nayak, Shri Mohan
Niranjan Lal, Shri
Oza, Shri

Pandey, Shri R.S.
Panna Lal, Shri
Patel, Shri Man Sinh
Patel, Shri P. R.
Patil, Shri J. S.

Patil, Shri M. B.
Patil, Shri S. B.

Patil, Shri T. A.

* Reddiar, Shri
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Patnaik, Shri K.
Raghavan, Shri A. V.,
Ranga, Shri N. G.
Reddy, Shri Narasimha
Singh, Shri J. B.
Singh, Shri Y. D.
Soy, Shri H. C.
Utiya, Shri

Venkaiah, Shri Kolla
Vishram Prasad, Shri
Yadav, Shri Ram Sewak

Patnaik, Shri B. C.
Pillai, Shri Nataraja
Pratap Singh, Shri

Rai , Shrimati Sahodrabai
Raja, Shri C. R.

Raju, Shri D. B.

Ra.u Subhag Singh, Dr.
Ramaswamy, Shri V. K.
Rane, Shri

Rao, Shri Ramaqathi

Roy, Shri Bishwanath
Sadhu Rem, Shri
Saha, Dr. S. K.
Saha, Shri Rameshwar
Saigal, Shri A. S.
Scindia, Shrimati Vijaya Raje
Sen, Shri P. G.
Shankaraiya, Shri
Sharma, Shri D. C.
Shashi Ranjan, Shri
Shastri, Shri Ramanand
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thMr.' l_)gputy-Speaker: The result of
e division ig as follows:

Ayes: 37; Noes: 134,
The motion wis negatived,

is:Mr. Deputy-Speaker: The guestion

llTh
B at clause 2 stand part of the

The motion was adopted.

Clause 2 g added to the Bill.

toM? Deputy-Speaker: Now, I come
clause 103, There is an amend-
ment to this clauge.

ﬂlll!lt T B, ‘Chauflhary: That is

Mr. Deputy-$
-®peaker: There are no
amendments to clauses 103 and 104

now. So, I shall
) ) put them together to
vote. The question ijs: g '

“That clauses 103 &
part of the Bil”, nd 104 stand

The motion was adopted,

Clauses 103 and 104 were added to the
Bill..

Clause 105-— (Power to search pre-

Mmises)

Hc?;lsr: Hflrl Vishnu Kamath: The
vid.es p will see that this clause pro-
My or the search of premises where

e customs officer suspects that the
Smuggled goods have been concealed;
217 (A1)YLSD—sg,

of course, if he has reason to believe.
on reasonable grounds, that those
goods are concealed in the premises,
whether business or residential, he can
conduct the search himself or have

‘it conducted by some other customs

bfficer.

1 believe that under other enact-
ments, no search can be conducted
without a valid search warrant issued
by a magistrate who issues it, and
who does so after satisfying himself
that the evidence is sufficient for con-
ducting the search. Therefore, I
would request the Government ta
consider this matter. '

I am sorry that because of the in-
version of priorities of the Bills, I
coulg not give my amendment yes-
terday; I gave it this morning only,
but the Speaker has ruled that it is
too late. But the Government busi-
ness was rearranged. In the notice
to us, the defence of India Bill was
first at the top and the Customs Bill
was at the bottom. Then, the Cus-
toms Bill came on the tep, and the
Defence 'of India Bill got a lower
priority. Therefore, we could not
attend to these Bills expeditiously. It
is unfair to the House that business
should be rearranged; priority should
not be rearranged in this manner in
the future. I hope that you, Sir, will
kindly direct the Minister of Parlia-
mentary Affairs to be more watchful
and mbore respectful to the House and
to the Members. We cannot go on
preparing for two or three Bills at
one time; because we have got no
secretarial assistance, and we have to
work single-handed, therefore, we
could not go on preparing for two or
three Bills at one time. I hope that
this will be conveyed to the Minister
of Parliamentary Affairs by his
deputy Shri Rane who is here now.
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[Shri Hari Vishnu Kamath]

1 do not know if my hon. friend
Shri Bade has got an amendment
with regard to this, and I wish that
if he has one he moves it. But even
if it is not there, the hon. Minister
may even now at this late hour exer-
cise his wisdom and intelligence and
see to it that some salutary safeguards
are inserted in this provision against
the abuse of authority by the customs
officer,

Shri Narendra Singh Mahida: I too
request the hon. Minister to consider
this matter even now at this late stage.
We have said in our minute of dissent
that this infringes the right of a
citizen. We want the judiciary to
take all the proceedings in its hands,
and we want to be saved from the
executive; if they get unnecessary and
wrong powers, we should be saved
by a magistrate. That is why we
have said in our minute of dissent
that before the house 'of any person is
searched, a warrant by a magistrate

. shoulg be issued for that purpose.

I would once again request the
. Deputy Finance Minister to reconsider
. our request.

Shri Bade: I have also signed that
minute of dissent. My request is
~that Government should reconsider
this clause, because according to the
provision here the search will be not
only of the goods but of documents
and other things. Whatever things
there are, and whatever documents
there may be including the account
books etc. of the trader may be search-
ed anywhere and at any place. The
place also is not mentioneq there. It
is not also clear whether the search
will be made only in the place of the
accused or in the place of any thjrd
.person.

Therefore, my submission is that
before conducting the search of any
particular house or residence, a
warrant from a magistrate should be
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taken just as it is taken in all other
cases under the Criminal Procedure
Code. It is for this purpose that I
have given my minute of dissent.

I would request Government to
reconsider this provision.

Shri B. R. Bhagat: This matter has
been considered more than once and
in 'my reply today also, I referred to
it. In the Explanation, it has been
mentioned in great detail why such
power is necessary. The main reason
is that matters connected with search
of premises etc. are more for execu-
tive decision than a judicial one.

Mr. Deputy-Speaker: The question
is:
“That clause 105 stand part of the
Bill”,

. The motion was adopted.

Clause 105 was added to the Bill.

Clauses 106 to 110 were added to
the Bill.

Mr. Deputy-Speaker: Then we come
to clause 111.

Shri ¥, S. Chaudhary (Mahendra-
garh): I am not moving my amend-
ment.

Mr. Deputy-Speaker: The question
is:
“That clauses 111 and 112 stand
part of the Bill”.

The motion was adopted.

Clauses 111 and 112 were added to

the Bill,

Clause 113.— (Confiscation of goods .
attempted to be im-
properly exported

etc.)

Clause 114.— (Penalty for attempt to
export goods impro-
perly etc.)

st wEiw @ (FEER)
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TR AR gET 9 WA e
st a3 foes fF & § ¥ aga weW
ST & 97 o FA4 N g gd A
T a1 # g9 @ A 5 fd § 5
+f gre fawmn =g g fF e 7-
g g S AT @y Sy g A e
T T @ f&F T & FAw I W
famre 7@ wwr wfgd afew St &d
I # g T & = s fF nfae W
S afed 9 & Ak ¥ o e
o arfed | gafea & sfaw aRa |
e A WA ¥ fadew w6
g Y gl w9 9gd q9T g &
Mg s aR AT S | AT
FgT I8 & fF 7| &7 e AT
F A ¥ AW FWI AN A=
AT G off e F S QY IET 5
Ag} famrear & o aF {6 I/ SN EST
Fd a1 F4 at A g oA

AT O FT qERT ST FH
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§ ot Y aorg Y & R S A Ay
R § ETER & oA AT & ag qOT & A
#IX e I9 UX AT G T | TG

| OF WEW AT & | el e Al o

R AT i@ e Av feea g &
£q AR § 50 A= FF 5T A0
¥ aem< s #1 say  fafa @mn
aifed 9 fF Qwr 902 & aga o
¥ FT GO FUA & § q8g T U
T #y g7 gad Y g wfed | 99
ECEUR U TR

Mr. Depuiy-Speaker: The suestion
= “That clauses 113 and 114 stand

part of the Bill”,

The motion was adopted,

Clauses 113 and 114 were added to
the Bill.
Clauses 115 to 117 were added to
the Bill.
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[Mr, Deputy-Speaker]
Clause 118 (Confiscation of packages
and their contents),

Shri ¥. S, Chaudhary: T beg to
move:
Page 43,—after line 35, insert—

“Provided that other goods shall
be confiscated only if the owner
thereof knowing that any goods are
smuggled goods, places the goods
with them but not otherwise.

Explandtion.—The package in this
section means the bundle in which the
extra hand goods have been packed
before being smuggled”.

| ag : SEmE wEEd, $fE sl
T & A forx far 3w fod o e
F ATIRETAT AEEE g% | o e
Fgr f6 99 arge ¥ a3l agw wow
gt § a1 Y SN U arad §9
TEF w1 AT w ug § R g
TgT THTES  UFE § | UFNIST A
& AT FARA FT UGG q@roar
HAT § | TR FT ST UG grr

R IEF AR W WS 0 9 ¥

e UHRNEST QFE HeX FT [T § |
Ig ATAT AR AT GI€q FT ATGH
TE & 5 a8 Faq weew faw @ oy
FETE B TYET T ITEAT g 1 OFANE
HIX TWE o9 Jgar § a7 9 g7 8
d 3§ F ey few a1 wwew g
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ag i F Iy AT JERT Y § AT
7g o ardy S qe FY 781 § v form
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Shri Narendra Singh  Mahida
(Anand): Regarding this, I want to
bring to the noticé of the ~“Deputy
Minister the disparity between the
treatment of diamond and gold. He
wants to confiscate the whole package
of diaimonds while in the case of gold
—clause ~120—he says that only such
part of the goods the value of which
is ®qual to the value of the smuggled
goods shall be liable to confiscation.
In the case of gold, the whole of it is
not confiscated, but only a part 'or its
value will be taken, while in the case of
diamonds, the whole of it will be con-
fiscated. I want the hon. Deputy
Minister to pay attention to this and
even now I would suggest that he
should define the word ‘“package”.

Shri B, R. Bhagat: There is no dis-
parity between clause 118 ang clause
120. They refer to two  separate
matters. Gold can change form, and
{t can get mixed, and it cannot be
wtricted. It can be made into one
smuggled and non-smuggled.,

m provide that there is no harass-

ment to the genuine bullion dealers, in
such cases where the smuggled portion
cannot be detected, provision has been
made that such part of the goods of
a value equal to the value of the
smuggled goods, shall be liable to
confiscation, Such- problems do not
arise in diamond. They are \impor-ted
in numbers, ten, twenty-whatever it
be. As I explained earlier, either the
whole lot is smuggled or not; it will
not be that while importing dia-
monds five would be smuggled and
five would be against valid licence.
So, that portion we have kept. Other-
wise, in the- towns where smuggled
diamond is mixed with genuine dia-
monds, we have provided they can
be separated.

As for the amendment of the hon.
Member, if we accept his amendment
which defines a package, it would
mean that if some contraband gold is
put in a small cloth bag and that bag
is kept along with clothes etc., in a
suitcase, according to his definition,
the cloth bag and not the other
clothes in the suitcase would be liable
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to confiscation. Since the other con-
tents make the task 'of deteetion of
the gold mare difficult, and that suit=
cage is a way to conceal the goods and
‘facilitate smuggling, so, we cannot
draw a distinction. This definition
will create more difficulties.

Shri Narendra Singh Mahida: He
says while the package will be con-
fiscated, diamonds which are smuggled
will be confiscated and the others
would be returned. Under - which
clause will they be returned?

Shri B. R, Bhagat: That is in towns.
Clause 118 provides for that. That is
the relaxation which has been made
by the Select Committee,

Mr., Deputy-Speaker: I put Amend--

ment No. 7 to the vote of the House.

The amendment was put and mnega-
tived,

" Mr, Depu'ty-Speaker: The question
is:
“That Clause 118 stand part of the
Bill”,
The motion was adopted.

Clause 118 was added to the Bill.

Mr. Deputy-Speaker: Clauses 119 to
129. There are no amendments.
The question is:
“Clauses 119 to 122 stand part of
the Bill.”
The motion was qdopted.

Clauses 119 to 122 were added to
the Bill,

Clause 123— (Burden of proof in
certain cases).

Shri Y. S. Chaudhary: I beg to
move:

Page 44,

after line 29, insert—

«Erplanation.—If the person con-
cerned indicates the source from
which he had received or purchas-
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ed the goeds the onus of proof
ghall be deemed to have been dis-
charged.”

3T FUEE § 1§ TF SEREw A
HIX @ HITAT A H T GAT AR
%mw%uﬁvm?{m
forar &, =R SUF Syl ST fF ag
g qrfaa X 6 S99 TATE T8 (94T B,
al ¥g FYT TANMEET R | FIAAT BT
Y Wt wonr Fifas § 99w o
Ig HaeT gl § % M@ & g
-gaqr gt arfaq w6 S AR
gy frar & 1 e 3@ AWer H Sl
g 1 FRiraer i fafaw Ffas A
g ¥ FEHRET 93 AT FHeeed
mfasifEy 9x & Tar 99, al Sl
Feax &N | A miisle & o9dw
5q grfaew &1 faege gern w@l g,
gfer I gg EwaEe & 1% g 6

- et ree, fF U oag atfag ww g &

SEN GIT & AT qAE 41 § @dar
& AT 78 & 0 9% &, FEA a&E
X, arfer €1 ST, A awE T A1fEy
fr asw = g% fewarst g1 war |

Shri Hari Vishnu Kamath: I en-
dorse .the remarks made by my hon.
friend Shri Chaudhury, but I muy
adq that the instance or example
quoted by the hon. Deputy Minister -
in the course of the debate was a
wholly infructous attempt to disprove
our contention. He cited a case where
a golg watch oy a smuggled article
had been found in the possion of
Mr, A, and A proved that it was ac-
quired or purchased from B, and B
hag acquireq it from somebody else.
Our point is, the point of the amend-
ment, is, so long as A proves that it
acquired it from somebody else, the
burden of proof <cast on him
by this provision shall be deemed to
have been discharged and shifted on
to the prosecution or the officer who
seizes that particular article.
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Weo do not dispute this
under the law to confiscate
goods, That is where the
Minister went wrong. It
selzed, but if the person prosecuted
proves that he got it from another,
let them arrest the other person if
they are competent enough.

power
those
Deputy’

Suppose you have a gold watch, and
God forbid it should happen to you
or anybody, but it may happen, and
the customs officers are now OVer-
zealous, though their zeal should be
In a better cause; suppose they say
your watch is a smuggled watch,

Mr. Deputy-Speaker: 1 have never
suffered like that.

Shri Hari Vishnu Xamath: Nor
have I, but it may happen tp some-
body else. Once the law is there, it
s no respector of persons. Suppose
you are arrested for having a gold
watch or a gold fountain pen or some

A6 oy prove it is
pou Wyl pe
A B wmgt

pd purchased it flve or ten years
ago from a shop. I do not think we
keep reccipts unless we are business
men aond are keeping bahi khathas.
We do not preserve these receipts
| also. When we have no document to
Q show the purchase, we may also be
prosecuted. We do not mind the
conflscation, it is bad enough, let them

be enriched by the little wealth we

have, it will go to the war effort, but

prosecution is adding insult te injury

' to a person who has purchased it and

is quite innocent. So, the burden of

the proof should be deemed to have

been discharged if he satisfies that he

purchased it or got it as a gift or in

any other manner from a particular

source,
i That is the explanation I want to
add. We do not want te oppose the

provision, but the explanation is
salutary and a wholesome check on
this provision of the Bill which is
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" think anybody in this
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liable to be abused. We should have
a proper safeguard. :

I hope the Minister will be sen-
sible enough to accept this amend-
ment.

Shri Narendra Singh Mahida: This
clause is very objectionable, and I
appeal to the House to appreciate
that it infringes our fundamental
rights, and goes against the funda-
mental principle of jurisprdudence
that a person should be considered in-
nocent unless he is proved guilty. I
therefore again request the hon. De-
puty Minister to look into this and
not take away our rights.

“We had already suggested and our
suggestion has been taken note of too,
that instead of two years, he may
make it five or even ten years. We
are not against the enhancement of
the punishment, but my objection to
this clause, and I appeal to the House
to consider it very carefully, that this
takes away rights from the inno-
cent citizen. The moment we are
arrested, we are like thieves to any
customs officer. They will take hold
of us and ask us to prove our inno-
cence. That is very difficult I do not
country can
agree to this sort of thing.

I wholeheartedly oppose this, and I
request the Members of all parties to
oppose this denial of rights to the
citizen by the executive. I therefore
request them to give fresh considera-
tion to this which we have been oppos-
ing so far.

Shri B, R. Bhagat: Sir, I am sorry
I fail to understand the objections of
the hon. Members who spoke.

Shri Hari Vishnu Kamath: Sir, Dr.
Aney stood up twice to say a few
words on this.

Mr. Deputy-Speaker: Dr. Aney.
Dr. M. S. Aney (Nagpur): I want

to make a few observations on this
law. Clause 123 reads that where any
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goods to which this section applies
are seized under this Act in the rea-
sonable belief that they are smuggled
goods, the burdén of proving that they
are not smuggled goods shall be on
the person from whose possession the
goods were seized, What is required
is that the officer who makes the
-complaint must have a reasonable be-~
lief that they are smuggled goods. 1
believe that the provisions should be
so worded that the magistrate must
be satisfied that the petitioner reason-
ably believes that the goods are smug-
gled. When the magistrate is satis-
fied that that belief is reasonable,
the accused should be required to
prove. There is no provision here
that the judiciary, the magistrate
should be satisfied. The admission of
the petitioner should be made depen-

dent upon the satisfaction of the

magistrate. It should be basis of his
jurisdiction to take the case on file,
In the absence of that the provision
as it is, is likely to be abused very
much,

Shri Hari Vihshnu Kamath: May we
request the hon. Law  Minister to
throw some light on this?

Mr. Deputy-Speaker:
have a second speech now.

Shri Hari Vishnu Kamath: No, no,
Sir. The hon. Law Minister seems
to be anxious to throw some light on
this question. :

Shri B. R. Bhagat:

He cannet

Sir, as I said

“that in their anxiety to allay

R e ey S e R
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1955 and this was introduced’ at the
recommendation of the Taxation En~-
quiry Commission. There has not
been any case in which the fears ex-
pressed by the hon. Members have
proven true. It is rather strange to
say that a customs officer will go and
say that this watch is g smuggled
waich and therefore somebody will be
prosecuted like that. This has never
happened and it can never happen.
Hon. Members also forget clause 136
in which it says that the officer cone
cerned will be prosecuted if there is
not a reasonable belief. All thav
safeguard has been provided. I again
request earnestly the hon, Members
some ~
imaginary or illusory fear they
should not provide a loophole by
which we will not be able to plug.
smuggling; it will be just like the
foolish mother throwing out the baby
along with the bath water.

Mr, Deputy-Speaker: I will put the
amendment to the vote of the House.
The question is:

Page 44,
after line 29, insert

“Explanation—If the person corme
cerned indicates the source
from which he hag received:
or purchased the goods, the
onus of proof shall be deemed:-
to have been discharged.”

earlier, this provision is there since The Lok Sabha divided,
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Kindar Lal, Shri

Kripa Shankar, Shri
Krishna, Shri M. R.

Lalit Sen, Shri

Mahadeo Prasad, Shri
Mahadeva Prasad, Dr.
Mahtab, Shri

Mallick, Shri

Mandal, Dr.
Maniyangadan, Shri
Mathur, Shri Harish Chandra
Mehrotra, Shri B. B. .
Minimata, Shrimati

Misra, Shri Shyam Dhar
Mohanty, Shri G,

More, Shri K. L.

Musafir, Shri G. S.
Muthiah, Shri

Nayak, Shri Mohan,
Niranjan Lal, Shri

Panna Lal, Shri —~
Parashar, Shri

Patel, Shri Man Singh
Patel, Shri Rajeshwar
Patil, Shri J, S.
Patil, Shri M, B,

Subhil S, s,
iy, Shri V. K.
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Rane, Shri

. Rattan Lal, Shri

Reddiar, Shri

Roy, Shri Bishwanath
Sahu, Shri Rameshwar
Saigal, Shri A. S.
Scindia, Shrimati Vijaya Raje
Sen, Shri A. K.

Sen, Shri P, G.
Shankaraiya, Shri
Sharma, Shri D.ZC,
Shastri, Shri Ramanand
Sheo Narain, Shri
Shree Narayan Das, Shri
Shukla, Shri Vidya Charan
Siddananjappa, Shri
Siddiah Shri

Singh, Dr. B."N.
Singh, Shri K. K.
Singha, Shri G. K.
Sinhasan Singh, Shri
Sonavane, Shri
Subbaraman, Shri
Subramanyam, Shri T,
Sumat Prasad, Shri
Tiwary, Shri D.N,
Tiwary, Shri R. S.
Tula Ram, Shri

Valvi, Shri

Verma,Shefi K, K,
Yadav, Shri Ram Sewak
Yada a, Shri B. P.
Yusuf, Shri Mohammad
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The amendment wag negatived.

Mr, Deputy-Speaker: The other
amendment, No. 17, of Shri Kamath
ls barred, I will put clause 123 to the

‘ vote of the House. The question is:

. "That clause 123 stand part of the
Bill",

The motion was adopted.
Clause 123 was added to the Bill,

Clauses 124 to 130 were added to the
Bill,

Mr, Deputy Speaker: We will now
take up clause 131,
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«131. (1) The Central Govern-
ment shall constitute a tribunal
which shall consist of at least one
Judical Member who should be a
serving or a retireq High Court
Judge and one member who had
had experience of customs Ad-
ministrations and one represen-
tative of the Associations of the
import and export trade, The
Central Government shall ordi-
narily appoint a Judicial Mem-
ber of the Appellate Tribunal to
be the President thereof.”

Ty & gara Wi wR o § e
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Shri Bade: Sir, my point is that the
Government have appointed the Cus-
toms Reorganisation Committee and
that committee has recommended at
page 81 of the report that there
should be a tribunal at the revision
stage. I do not know what was the

purpose in appointing the Reorganisa-
4ion Committee when the Govern-
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mént is not aecepting the proposals
that that committee has made, tha
proposals which do not happen to be
in Government’s favour. The Govern-
ment. want all the power to vest in
their own hand. Should not there be
an independent judiciary? At page
81 of the report, it has been said as
follows:

“We find that the Taxation BEn-
quiry Commission examined this
matter and came to the conclusion
that, in the interest of the appel-
lants, themselves, it would be un-
wise to disturb the appellate ‘ma- "
chinery provided at present.”

I want to say that the Government
have accepted a proposal of the Com-
mjittee and have appointed a separate
appellate collector, but at the revision

stage, they have kept all the powers
in their hands. The committee fur-
ther says:

«“But, the stage of revision by
the Government of India of appel-
late orders, they recommended
the setting up of a tribunal con-
sisting of at least one Judicial
member who should be either a
serving or retired High Court
Judge and one member who has
had experience of Customs ad-
ministration. We agree with the
Commission’s viewg except to the
extent that we consider that the
association. of a suitable repre-
sentative of the import-export
trade as an additional, or third
member of the tribunal would be
an improvement angd would help

to secure more informed, and
therefore, more objective deci-
sions.”

This is what the committee has said.
So, both the Taxation Enquiry Com-
mission and the Customs Reorganisa-
tion Committee have agreed that an
independent tribunal should be thete.
Both the reports are there before the
Government, but the Government are
obstinate and they do not want to
budge an inch; they do not want 1o
accept the recommendations given by
these two bodies. I again appeal te
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the Government to consider this
matter. To go against the recommen-
dations of two Commissions is a rather
surious matter, and the Parliament

should take serious mnote of this, 1 .

request the Government to accept the
amendment moved by my hon. friend,
Shri Y. 8, Chaudhary.

Shri Hari Vishnu Kamath: Mr.
Depwly-Speaker, I only wish to state
that 1 support the amendment and I
veniure to assert that our very compe-
tent Minister of Law,—he does not
ugree with the provisions of this Bill
—agrees with the spirit of this amend-
meni. I venture to assert that. I hope
he will throw some light on this
matter, namely, whether the appellate
tribunal should be an independent
body or not an independent body. 1
supposc he supports the spirit of the
amendment that we have moved.

_ notes and our
] es on the floor of the House.
fo should at least concede to this
very reasonable request which will
only uphold the judiclary and retain
s vory high position. It seems that
the executive is keen to have all the
powers lo themselves. My hon. friend
_@hrl Kamath has appealed to the
Law Minister and I am sure the Law
Minister is himself an eminent per-
gon and he will probably agree with
us that such absolute powers should
nol be given to the executive. I again
request the Finance Minister to re-
consider the suggestion of ours and
accept il

Shrl Hari Vishnu Kamath: Don't
you agree that the Law Minister’s
silence is tacit consent?

Shri Bhagat: This has been
thoroughly replied to by me while
replying to the general debate. In
the Select Committee also we consi-
dered it and as a sorl of compromise

279"

the Select Committee has ‘provid’ed
that there should be independent
appellate collectors who will not have
anything to do with the executive.
(Interrwptions).

Shri Bade:- Thank you.

Shri S. M. Banerjee: Let the Prime
Ministex also hear us on this!

Shri Hari Vishnu Kamath: I am
sure that the Prime Minister will
agree to the spirit of this amendment,
with his sense of independence, sense
of wisdom and fairness.

Shri Morarji Desai: How does that
arise at this stage?

Mr. Deputy-Speaker: It is a matter '
entirely for the Finance Minister.
Now, I shall put amendment No, 9
first. Then, I do not think he will
insist upon amendment No. 10.

The question is:

Page 47, for lines 12 to 28, substi-

‘ tute—

“131, (1) The Central Gcvern-
ment shall constitute a tribunal
which shall consist of at least
one Judicial Member whn should
be a serving or a retired High

. Court Judge and one member Who
had had experience of customs

- Administration and one represen-
tative of the Associations of the
import and export trade. The
Central Government shall ordi-
narily appoint a Judicial Member
of the Appellate Tribunal to be
the President thereof.

(2) The Tribunal may of its own
motion or on any application
annul or modify any order passed
under section 128 or section 130.”

The Lok Sabha divided:

Mr, Deputy-Speaker:
tions? _

Any correc-
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Shrimati Savitri Nigam (Benda): I

vote for Noes.

Shrimati Gayatri Devi (Jaipur): 1
vote for Ayes. '

Shri Sadhu Ram (Phillaur): I vote Shri Parashar: ’My vote may " be

for Noes, -

DIVISION NO. 4j

Bade, Shri

Banerjee, Shri S.M.
Berwa, Shri

Brij Raj Singh Shri
Buta Singh Shri
Chaudhary, Shri Y.S.
Gayatri Devi, Shrimati

- Daji, Shri

Akkamma Devi, Shrimati
Alva, Shri Joachim
Aney, Dr, M.S.
Arunachalam, Shri
Barkataki, Shrimati Renuka
Basumatari, Shri
Bhagat, Shri B.R.
Bhagavati, Shri

Bhanja Deo, Shri L.N.,
Bhargava, Shri M.B.
Bhawani, Shri Lakhmu
Brahm Prakash, Shri
Braieshwar Prasad, Shri
Brij Raj Singh, Shri
Chanda, Shrimati Jyotsna
Chuni Lal, Shri

Dafle, Shri

Das, Shri B.K.
Dasappa, Shri

Desai, Shri Morarji
Deshmukh, Shri B.D.
Deshpande, Shri

Dube, Shri Mulchand
Dubey, Shri R.G.
Dwivedi, Shri M.1..
Elayaperumal, Shri
Firodia; Shri

Ganapati Ram, Shri
Gopal Datt Shri

Guba, Shri A.C.

Gupta, Shri Badshgh
Gupta, Shii Ram Ratan
Igbal Singh, Shri

Jain, Shri A. P,

added to Noes, .

AYES,

Ismail, Shri M.

Kamath, Shri Hari Vishnu
Kapur Singh Shri

Karjee, Shri i
Keishing, Shri Rishang
Mahida, Shri Narendra Singh
Marandi, Shri

Omkar Singh Shri

NOES

Jamunadevi , Shrimati
Kabir, Shri Humayun
Kadadi, Shri
Karuthiruman, Shri
Kindar Lal, Shri
Rureel, Shri B.N.
Lakhan Das, Shri
Lalit Sen, Shri
Mahadeo Prasad, Shri
Mahadeva Prasad, Dr.
Malaviya, Shri R.D.
Mallick, Shri

- Maniyangadan, Shri
Masuriya Din, Shri
Mehdi, Shri S.A.
Mchrotia, Shri B.B.
Minimata, Shrimati
Mohanty, Shri G.
More, Shri K.L,
Mukerjee, Shrimati Sharda
Musafir, Shri G.S.
Muthisah, Shri
Naik, Shri Maheswar
Nayak, Shri Mohan
Nehru, Shri Jawaharlal
Nigam, Shrimati Savitri
Niranjan Lal, Shri
Paliwal, Shri

Panna Lal, Shri
Pant, Shri K.C.
Parashar, Shri

Patil, Shri J.S.

Patil, Shri M.B.

Patil, Shri S.B.

[1541 hrs,

Pattnayak, Shri K.,

Reddy, Shri Narasimha ®
Shashank Manjari, Shrimati :
Singh, Shri Y.D.

Soy, Shri H.C.

Swamy, Shri Sivamurthi

Utiya, Shri

Yadav, Shri Ram Sewak

Yashpal Singh. Shri

LR

Patnaik, Shri B.C,
Paratap Singh, Shri

Rai, Shrimati Sahodrabai
Ram, Shri T.

Ram Subhag Singh, Dr.
Ramaswamy, Shri S.V.
Ramaswamy, Shri V.K.
Rane, Shri

Reddariar, Shri

Sadhu Ram, Shri

Sahu, Shri Rameshwar
Scindia, Shrimati Vijaya Raje
Sen, Shri P.G.
Shankaraiya, Shri
Sharma, Shri D.C,
Shastri, Shri Ramanand
Sheo Narain, Shri

Shree Narayan Das, Shri
Siddiah, Shri

Singh, Shri R.P.

Singha, Shri G.K.
Sinhasan Singh, Shei
Sonavane, Shri
Subbaraman, Shri
Subramanyam, Shri T.
Sumat Prasad, Shri

- Surya Prasad, Shri

Tiwary, Shri R.S.
Varma, Shri Ravindra
Vyas, Shri Radhela]
Wasnik, Shri Balkrishna
Yadava, Shri B.P,
Yusuf, Shri Mohammad

Mr. Deputy-Speaker: The result of

—-—

the division ig as follows:

The motion was negatived. :

Mr. Deputy-Speaker: I shall put

Ayes—25; Noes—101. amendment No. 10. The question is:




793 Customs Bill

Page 47, line 29,—

for “The Centiral Government sub-
stitute—

“The Appellate Tribunal so ap-
pointed by the Central Govern-
ment"”,

The motion was negatived.

Mr. Deputy-Speaker: I shall now
put clause 131 to the vote of the
touse, The question is: .

“That clause 131 stand part of
the Bill”

The motion was adopted.
Clause 131 was added to the Bill.

Clauses 132 to 158 were added to the
Bill,

Mr, Deputy-Speaker: There is one
amendment to clause 189,

§ (wgerry)

line 8, insert—

“(2) All rules and notifications
for regulations made under this
Act shall be collected and ar-
ranged and published at interval
of two years and shall be sold to
public.” (12).
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[Mr. SpEAKER in the Chair]

Shri B. R, Bhagat: Sir, this is a novel
provision which dges not obtain in
any Act. There is some difficulty in
doing it. Apart from laying it be-
fore the House and publishing it in
thhe newspapers or gazette, if we
specify a time limit of two years with-
in which we should put it in a book
form and sell it, that will create diffi-
culty. Sometimes we may not be
able to print it because the work is
heavy in our printing presses and we
may exceed the time limit. There-
fore, it may create many difficulties,
and I would appeal to the hon. Mem-
ber to allow the present provision to
remain as it is.

Mr. Speaker: Should I put it to the
vote of the House?

Shri Y. 8. Chaudhary: No, Sir. I
withdraw it.

Mr. Speaker: Has he the leave of
the House to withdraw his amend-
ment?

The amendment was, by leave,
withdrawn.

Mr. Speaker: Then we go to clauses
160 and 161.

Shri Hari Vishnu Xamath: Mr.
Speaker, Sir, we are now in the fag
end of the Bill as well as the discus-
sion on this Bill, and I wolud like to
speak very briefly on this clause 161,
the very last clause of the Bill. The
House will see that in clause 159 it
has been provided that every rule
made under this Act and every noti-
fication issued under particular sec-
tions shall be laid before the Parlia-
ment for such modification ete., that
the Parliament may deem necessary—
the usual provision is there. We have
adopted it in several enactments that
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[Shri Hari Vishnu Kamath]

have been passed by this House. Of
course, I agree that clause 161 is not on
all fours, is not wholly at par, with
clause 159, Even so, I am sure, my
hon. colleagues here will be happy if
a similar provision is inserted here, a
provision similar to what we have
inserted in clause 159 just to say that

~every rule and notification shall be

laid before Parliament, as i is a
wholesome and salutary provision. I
was a bit late in giving notice of this
amendment, only this morning and
so it wag slightly ruled out. But what
harm is there, I ask, what does the
Government lose, by agreeing to the
provision that every order made under
this clause shall come before Parlia-
ment. In a democratic set-up Parlia-
ment is the supreme authority.
In our democracy it is the
supreme symbol. So, this body
must be vested with the power
to examine every rule and order and
notification, as far as it is practicable
and feasible. It is not something im-
possible. There is nothing which
stands in the way of Government
placing before Parliament such rules
or orders. Parliament will whole-
heartedly and readily approve them.
In order to encourage and promote
the spirit of the institution of parlia-
mentary democraCy in our country,
we should foster this habit and prac-
tice of Government laying such rules,
orders and notifications before Parlia-
ment.

Shri B. R. Bhagat: It is not possi-
ble for us to agree to ‘this.

Shri Hari Vishnu Kamath: What is
it?

Mr, Speaker: The reply is not
audible to the hon. Member.

Shri B. R. Bhagat: We do not agree
with the hon. Member. It is not possi-
ble to do so.

Shri Hari Vishnu Kamath: No rea-
son is given to me. There is no argu-
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ment or reason. Is this the way to
treat Parliament?

faw 7=t (st Mant Faed)

18 a18 |

Shri Hari Vishnu Kamath: What is
this “Oh! Oh!”? Is this the House or
what? _

My. Speaker: Order, 'orger.

Shri Hari Vishnu Xamath: He
cannot simply say “Oh! Oh!”. This
is not his prjvate residence; this is

.the Parliament of the nation. What

is this exclamation for?

Mr. Speaker: Order, order., He éan-
not continue without listening to me.

Shri Hari Vishnu Kamath: 1 would
appeal to you, Sir, because you are
the symbol of Parliament......

Mr. Speaker: The hon. Member does
not give me time to explain.

Shri Hari Vishnu Kamath: May I
make my appeal to you in all humili-
ty?

Mr. Speaker: I thought he has
made it, He might make it again.

Shri Hari Vishnu Kamath: I sub-
mit to you in all earnestness that
when a Member, on this side or that
side, whichever side it may be, io
whichever party or group he belongs,
makes out a case according to his
own satisfaction and according to his
own judgment moves his .amendment
and says whatever he has got to say,
it is not enough for the ruling party,
even if it has got a brute majority,
to say or do whatever they like. Is
it not necessary for the Treasury
Benches to treat the opposition with
more respect here if at all democracy
is to prosper in this country? "If Gov-
ernment say “we do not accept the
suggestion”, let them give reasons and
arguments. But the Minister says
“Oh!” and we take serious objection
to it. We are doing serious business
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and so I appeal to you that you should
try to restrain the Minister. We
always keep our services at your dis-
posal but, at the same time, the
Treasury Benches should be have
better. That is all I have to appeal
to you in this regard.

Mr. Speaker: The hon. Member
has raised the point that when in
clause 159 it has been laid down that
all  rules, regulations and orders
should be laid on the Table of the
House, what was the difficulty for the
Government laying down any orders
thut it might make under clause 161.
That was his objection. My difficulty
ls that the hon. Member does not res-

him so patiently. When he gives us

should also abide by them. Only one
can speak at one time,

. it impossible to
noeept thls, Hls plea is that even
orders passed to remove those difficul-
tien under clause 161 might be placed
on the Table of the House. If there
Is some special difficulty or any handi-
cap, that might be explained in the
House so that the House might appre-
clate that such gn order which is made
‘ to remove the difficulty cannot be
placed on the Table of the House.

Shri Kapur Singh (Ludhiana): But
¢ what wag that “Oh, oh!”? That must
be explained.

Mp, Spoaker: Sometimes exclama-
tions come out without the person
belng consclous of it

Bhri Morarjt Desal: May I say, Sir,
that T did not say “Oh, oh” at all? I

simply said, “Vah”. I was simply
appreciating the hon. Member..... e
(Interruptions).

Mr. Speaker: Order, order.

Shri Morarji Desai: He does - not
even hear.
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train himself even when I have heard

auch high principles of democracy, he
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Shri B. R. Bhagat: Sir, I did not:
mean any disrespect to the hon. Mem-
ber when I said that it was not possi~
ble for us to agree to this. In actual
fact in many Acts such a provision
exists, but the practice is that it is not-
laid before Parliament. That is the
usual practice. That is what I meant
when I said that it was not possible
for me to agree to it.

Shri Ranga (Chittoor): Did we get
any explanation now?

Mr. Speaker: He says that this
practice exists in many other Acts also:
and it is not possible to place all those-
orders that are passed to remove diffi—
culties before Parliament.

Shri Hari Vishnu Kamath: May I
remind you and the House that in the
last session when two Bills came up-
for discussion I myself and, I think,
gnother hon. colleague of mine, moved.
an amendment to this very effect,
namely, that it should be laid before-
Parliament? You insisted ‘that they"
gshould be adopted and ultimately the
Government accepted that.

Mr, Speaker: I put it to the hon.
Minister that he should explain and!
give some reason. I said that. The
reason that has come ig before the:
House now and hon, Members should
not expect that I can give any futher
direction. I have said that this, name--
ly, that we do not agree or that we do-
not accept, should not be sufficient.
and that something must be said to-
explain that. Now, I have to put....

Shri Ranga: Sir, before you put it
to the House, may I make an appeal
to the hon. Minister himself who,
fortunately for us, happens to be here?”
It may be true that in the case of so
many other similar pieces of legis-
lation this provision has not been
there, namely, that these rules should:
be placed on the Table of the House,.
but that it is not the reason why they
should not be prepared to make a

departure in this case. In fact, as you.
are aware and as the House is aware,
not only during this Parliament but’
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[Shri Ranga]

_ during the earlier Parliamentg too, an

effort has been made on the part of
‘Government themselves to agree to
the suggestion made from these
Benches that such rules should be
Placed on the Table of the House.
Again and again the Government
Were making an effort to accept this
kind of a suggestion or this kind of a

. brocedure. I do not know why my

‘hon. friend, the Finance Minister, who
is a senior member of the Cabinet,
simply keeps mum and does not want
1o make a departure at all. He is also
‘being fortified by the hon. Minister.

Shri Hari Vishnu Kamath: Silently.

Mr. Speaker: I would draw the
attention of hon. Members to clause
159 wherein it is said: :

“Every rule made under this
Act and every notification issued
under sections”.

ete, If every rule made under this
Act is to be placed on the Table of
the House, any rule that is made
under clause 161 will be covered,

Shri Hari Vishng Kamath: 1t ig
‘order’ here.

L]
Mr. Speaker: I am coming to that.

So far as an order is concerned, I
do not know what the Government
‘might feel in actual experience. Cer-
tainly, the hon. Minister can tel] us
about some further difficultias that he
‘might experience. But my apprehen-
sion is that probably it might be in the
mind of the hon, Minister that to
remove any difficulty in (he day-to-
day routine some order might have to
bé passed which might not have so
‘much of ctonsequence or which might
not be so important that it might
affect the working of the other rules
-and other things. They might be
ordinary simple things ts remove
those difficulties and it might not be
‘worth while placing them on the
Table here or bringing then1 to the
mnotice of the House. I do not know.
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That was only my guess. 1 cannot
say.

The Minister of Law (Shri A K
Sem): May I explain this? As the
hon. Deputy Minister of Finance has
said and as you have noticed in many
other legislations, this is a familiar
provision which we introduce when a
new legislation covers a field already
covered by a very old law since the
new legislation might cause various
difficulties in a transition. Because
many things may have been parily
done under the old Act and partly to
be done under the new Act. Many
contingencies may arise which we
cannot foresee now. That is why this
sort of adaptation of bower is being
given to the Government 1o resolve
difficulties in the course of actual
working of the Act. Many individual
cases might occur which it may not
even be fair to the individual that it
should be put on the Table of the
House, If any order certainly is
challenged or if any order is regarded
as unfair, I have no doubt hon. Mem-
bers will tak eup their case,

Shri Hari Vishnu Kamath: How can
we find out?

Shri A. K. Sen: Normally, it does
not occur. Removal of difficulty for
the working of an Act which assumes
an importance to be brought on the
floor of the House occurs only in rare
cases. In ordinary cases, many
individuals themselves will object that
they are just brought on the floor of
thel House of the entire FParliament
just for the purpose of keing laid
before the House.

The Minister of Finance (Shri
Morarji Desai): May I say something
in explanation? Shri Ranga said that
I was deliberately keeping mum. 1
am keeping deliberately silent in order
not to reply to Mr. Kamath, v ho made
some uncharitable allegations. saying
that we are not mindful of Parliament,
and that we are not doing this. He
knows, I have more respect fo: Parlia~
ment than even he has,

B
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8hri Hari Vishne Kamath: Show it.

Shri Morarji Desai: I have shown
It amply. In the Select Committee,
what I accommodated, no other per-
#on would have accommodated. He
also has agreed. Yet, he comes here
and because something is not+ accept-~
ed, immediately, he begins to say
romething. That is g very unfair
proposition to my mind. But, I do
not mind it. Therefore I remained
allent. There is nothing else about it.

8ir, what you said was perfectly
eorrect. But, there is another _thing
along with it. When these things have

to be corrected, sometimes, one may

not always notice that it is a correc-
tlon. Then, if it is not put before the
House, immediately it creates a diffi-
cult situation. I will be charged with
breach of something. Then, it may
be considered illegal. All rorts of
things might happen. Thereforve, it is
very diff b ¢ orders

e
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rules and notifications, why should
we have any hestitation in doing thie?
It only creates difficulties for us. That
is why we are not accepting it.

Shri Hari Vishnu Kamath: The hon,
Minister has been unfair to' me and to
us here. I never said that he does not
respect Parliament because they did
not accept an amendment proposed by
us. All our arguments, they summa-
rily dismiss. If they do not agree, we
vannot complain. They may not agree,
But, they must give reasons why they
arg not accepting,

Mr. Bpeaker: The question is:

“That clauses 160 and 161 stand
part of the Bill.” ‘

The motion was adopted,

Clauses 160 and 181 were added to
the Bill.

The Schedule was added to the Bill,
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Bill
Mr. Speaker: The question is:

“That Clause 1, the Enacting
Formula and the Title stand part
of the Bill.”

The motion was adopted,

Clause 1, the Enacting Formula and
the Title were added to the Bill.

Shri B. R. Bhagat: I move:

“That the Bill, as reported by
the Select Committee, be passed.”

Mr. Speaker: The question is:

“That the Bill, as reported by
the Select Committee, be passed.”

The motion was adopted,

16 hrs.

DEFENCE OF INDIA BILL

The Minister of Law (Shri A. K.
Ben): On behalf of the Home Minis-
ter, Shri Lal Bahadur Shastri, I beg
to move*:

“That the Bill to provide for
special measures to ensure the
public safety and interest, .¢the
defence of Indig and civil def-
ence and for the {rial of certain
offences and for matters connect- -
ed therewith, be taken. into
consideration.”,

The principles of the Bil} have al-
ready been endorsed unanimously, if
I may say so with respect, by the
adoption of the resolution which was
moved by the Prime Minister on the
8th of November, 1962, and by the
ratification by this House of the Pro-
clamation of Emergency by the Presi-
dent.

The House will recall that before
the House could assemble, the country
was faced with a grave crisis when
the Chinese launched g large-scale

*Moved with the recommendation of the President,



