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be done and a particular allotment of .
a particular Secretary has to be made
to other Departments, we shall see
that more work is entrusted to the
Secretaries working in that Depart-
ment rather than additional persons
being engaged for the same
amount of work. We are try-
ing to find out various ways and
means by which we hope to have fur-
ther economies in our administrative
expenses and I think thg. %uae ~ill
have no grievance againgt us With
these words, I take lﬂ!‘ gont.

of India for the
dinancial year 1962-
7 the Lok Sabha, be

e motion was adopted.

W take up the clause by clause
fation of the BIill

Jinfisey 3 ond 3 and the Schedule

f#_ were¢ added to the Bill.

Me 1, the Enacting Formula dnd
“the Title were added to the Bill.

8uroMaTr TARKESHWARI SINHA:
Madam, I move:

“That the Bill be returned.”

The question was put and the motion
was adopted.

STATEMENT RE DURATION OF
THE CURRENT SESSION' AND
HOURS OF SITTING

ARY AFFAIRS (SHrr Sarva Nara-
YAN SINHA): Madam, I had a meeting
‘with Leaders and representatives of
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various groups in the Oppositich as
also some other Members of Parlia-
ment, and discussed with them the
question of duration of the present
Session of Parliament. As majority
of the representatives of various par-
ties were of the view that the present
Session. of Parliament might continue
up to the 11th of December as origin-
ally scheduled, the Government have

accepted their suggestion.

| It was the unanimous opinion of
! those present at the meeting that the
Question Hour might be dispensed
with and that the House might meet at
12 o’clock every day for its normal
g;t.\t] This involves suspension of
e 20 of the Rules of Procedure and
Conduct of Business of the Rajya
Sabha. T hope, Madam, you and the
House would agree to this arrange-
ment which may be put into practice

' from Monday next.

-

THE CUSTOMS BILL, 1962

. Tgep DEPUTY MINISTER m THE
- MINISTRY or FINANCE (Sext B, R.
Bmacat): Madam, I beg to move:

“That the Bil] to consolidate and
amend the law relating to customs,
ag passed by the Lok Sabha, be
taken into consideration.”

This Bill, Madam, had been earlier
referred to a Select Com.ftmttee by the
Lok Sabha and a number of important
changes are incorporated in the Bill
'as a result of the depberanons of the
Select Committee. ] may now give a
' broad analysis of the general back-
ground and pattern of the provisions
of this Bill,

The Sea Customs Act, 1878, which
lays down the basic law relating to
customs was enacted more than 80
years ago. Though it has been amend-
ed from time to time to meet the
changing needs on specific points, no
general and comprehensive revision of

the Act has been undertaken. The
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. provisions that were considered ade-

quate for the purpose in the latter
part of the last century have, with
time, grown obsolete and hardly suit
the needs of the modern times. The
Government have tried to interpret as
liberally as possible the provisions of
the existing Act, but even then cer-
tain difficulties have remained. The
trade also had been pressing for
various changes and facilities. An-
other important factor which we have
40 take serious note of now is the evil
of smuggling—particularly gold smug-
gling—as a consequence of our strictly
controlled economy. While drafting
this Bill, we have tried to achieve the
twin objective of facilitating in every
possible way the smooth flow of
genuine trade, while at the same time,
ensuring effective measures against
smuggling and evasion of duty,

While revising the Sea Customs Act,
opportunity has also been taken to
consolidate the provisions relating to
sea customs, land customs and air
ceustoms, into one comprehensive
measure, '

While almost all the provisions of
the Sea Customg Act are applicable

to imports by - air, the position in

regard to land customs hag so far
been different. Goods imported or
exported by land are at present not
{iable to duty unless the Central Gov-
ernment issues certain notifications.

Again, the facility of bonding goods
in a ware-hougse which enables and
importer to postpone the payment of
duty till the goods are actually cleared
from the warehouse is at present not
available in respect of goods imported
by land. Nor are imported goods
which are re-exported by land, entit-
led to any drawback of the import
duty. With the incorporation of Land
Customs into this comprehensive
measure, customs duties will auto-
matically apply and warehousing and
drawback facilities will be extended
to goods imported or re-exported by
land also. A few other changes will
also automatically follow.

[ RAJYA SABHA ]

The new law has also been consider- :
ably simplified, All obsolete provi
siong in the existing Act have beens
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omitted. Provisions which, under the
Constitution, fall in the State field,
have also been omitted. Procedural

provisions which lay down the details-

of day-to-day administrative proce-
dure have also been deleted as they
tend to make the administration rigid.
Particular mention may also be made
of the simplification of the penal pro-
visions. Section 167 of the existing
Act has as many ag 87 penal clauses
In the revised provisions this number
has been drastically reduced and a
rational re-grouping evolved, This
re-grouping and simplification should
remove the confusion and multiplicity
of existing penal clauses.

Another matter of interest is thak
certain provisions of the existing Ac
confer important and wide powers on
customs authorities without laying
down any guiding principles. In keep-
ing with the modern approach to
legislation, it is now proposed to regu-
late these powers by laying down
guiding principles, within the frame-
work of which alone, the executive
authorities will have the power o
frame rules or issue notifications.
Further, under the existing Act it is
not necessary to place the Rules or
Notifications before the Parliament. It
is now being provided that all Rules

and important Notifications whick

have been specified in the new law,
will be placed before both Houses of
Parliament. I am sure that the House
will welcome these changes,

Apars from the various general
measures of improvement which I
have just broadly mentioned, the Bill
seeks to give a number of facilities to
the trade and embodies a number of
anti-smuggling measures. I shall
touch briefly on some of the impor-
tant changes which the Bill incorpo-
rates under these two broad cate-
gories.

I shall now come to the first cate-
gory, namely, the facilities given to
trade. The first major proposal of

nguumdﬂb
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Benefit to the importers concerns the
-valuation of goods. Section 30 of the
existing Act defines the assessable or

" real value of the goods for customs

purposes, The trade has represented
from time to time, against the provi-
siong of section 30(a) of the existing
Act on the ground that it is not equit-
able to determine value for customs
purposes by including duty and other
post importation charges in the price.
‘The General Agreement on Tariffs and
Trade or GATT ag it is referred to, to
which India is a signatory, provides
that value for customs purposes should
be based on the competitive import
price. It is, therefore, proposed to do
away with the determination of
assessable value on the basis of whole-
sale market price in India. The
assessable value will now be the price
at which the goods are ordinarily sold
in international trade between an
importer and an exporter who have no
interest in the business of each other,

Considerable difficulty has been ex-
perienced in the valuation of goods
imported by parties enjoying a special
relationship with the exporter, such as
branches and subsidiaries of foreign
Armg and sole representatives, because
in such cases, the invoices may not
always reflect the real price of the
goods for assessment purposes, GATT
provides that value in such cases
should be based on the nearest ascer-
tainable equivalent of the competitive
price. This guiding principle is being
incorporated in the proposed defini-
tion of “value” in clause 14(b) and
power is being taken to make rules
for the determination of the nearest
ascertainable equivalent of competi-
‘five price in such cases.

Then there is another matter.
Considerable difficulty used to be felt
in interpreting and applying section 21
of the existing Act which deals with
the assessment of composite goods,

: particularly when the goods were im-

ported as sets of articles liable to
different rates of duty or were accom-~
panied by accessories, or components
or spare parts and maintenance and
repairing implements. These are

Customs [ 22 NOV. 1962 ]
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considerable in our present import
trade. Adequate provision, has now
been made to deal with all such cases
on a rational basis in the Bill.

The position under the existing Act
is that remission is permissible in
respect of warehoused goods only pro-
vided they are lost or destroyed by
unavoidable accident or are abandoned
by the owner. This concession is now
being extended to goods which are
cleared direct for home consumption.

Then again, the difficulties that are
caused to the importers when the
clearance of their goods gets delayed
have also been sought to be reduced by
specific provisions in the Bill. The
existing facility of allowing clearance
after the importer has executed a bond
with acceptable surety can be availed
of only by some importers. As an
added facility to the trade, it has now
been provided that when goods can-
not be ' cleared within a reasonable
time, the goods may be permitted to
be kept in a warehouse, so that the
importer does not have to pay demur-
rage charges, and does not run the
risk of losing a part of the goods
through piferage etc. by long storage.

The Bil] includes an upward revi-
sion in the rate of drawback when
goods are re-exported. Section 42 of
the existing Act provides that where
imported goods are re-exported to any
place outside India, 7/8ths of the duty
shall be repaid as drawback. The
deduction apart from a kind of fee for
the administrative work involved was
also meant to encourage exports from
warehouses in preference to exports of
duty goods which have to be properly
identified at the time of export. Consi-
dering the changed conditions and to
facilitate re-export, the percentage of
this deduction is being reduced. It
will now be only two pér cent. deduc-
tion as against the 123 per cent. under
the existing Act.

As a further fillip to export promo-
tion, a number of existing procedural
conditions for grant of drawback are
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being simplified. For instance, under
the existing Act, claim for drawback
has to be established at the time of
export. Another condition requires
that after the vessel has left, the
claim for drawback should again be
made within a period of six months.
Still another condition specifies that
the exporter should make and subscribe
a declaration about the actual export
of the goods withih the aforesaid
period, These conditions have been
found to be irksome and are being
done away with in the Bill,

As regards coastal cargo also, certain
important provisions have been made

‘in the Bill to do away with the exist-

ing cumbrous formalities and replace
them by a simple procedure, Under
the Bill now the consignor of coastal
goods will merely have to submit a
bill of coastal goods to the Customs
officer who, after passing it, will hand
over the same to the master of the
vessel, and at the ports of destination,
on the basis of this very bill, the
Customs officer will allow clearance of
the goods thus cutting out a great
deal of unnecessary paper work all
round. This new procedure “would
ensure expeditioug clearance of coastal
goods.

Then I come to the second category
of provisions included in the Bill
which refer to the tightening of anti-
smuggling measures. I will now make
a brief mention of some of them.,

The first major proposal ig in regard
to the search of premises in which
smuggled goods. are suspected to be
secreted. Section 172 of the existing
Act provides that any Magistrate may,
on an application by an Assistant Col-
lector of Customs stating hig belief
that dutiable goods are secreted in any
Dlace, issue a warrant for search.
This duaj responsibility is not con-
ducive to a happy state of affairg inag-
much as the belief has essentially to
be of the Assistant Collector of
Gustoms and the warrant has to be
igsued by the Magistrate, Diffleulty is
also experienced when warrants have

[ RAJYA SABHA ]
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to be obtained at odd hours of the
night or on holidays. Under the Bili,
the Assistant Collectors of Customa
are being authorised to search
premises.

It may be mentioned that the
revenue laws regarding Income Tax,
Central Excise, Sales Tax and State
Excise already confer on the executive
officers of those Departments the:
power to search suspected premises..
The proposal made here is, therefore,
in conformity with other similar laws.
In other countries also, such as the
United Kingdom and Australia, the
powers to search premises are vested
in departmental officers,

The vesting of these powerg in the
Assistant Collectors of Customs only
would not meet the situation on such
portions of the land frontiers or the
coast of India which are particularly
susceptible to smuggling and where it
is not practicable to obtain an Aszi.-
tant Collector’s authorisation in prcper
time. To meet this difficulty the Cen-
tral Board of Revenue is being em-
powered to specially select by name
certain Customs officers who will be
properly deployed in such areag and
who will have the power to search
premises without any authorisation
from the Assistant Collector. The pro-
posal is on the lines of the sSystem
obtaining in the United Kingdom and
Australia, where certain selected Cus-
toms officers are issued Writs of
Assistance which empower the officers
named therein to search any suspected
premises.

The next major proposal is regard-
ing the liability for confiscation of
exempted goods in case of misuse, At
present, subject to certain limitations
and conditions, baggage is exempt
from payment of duty and import
trade control restrictions. Often,
passengers coming to India are made
Use of by certain vested interests te
bring goods for trading purposes. As
the law stands at bresent, the Customs
Department is not in a position to take
any pena] action against such goods
when they pass into trade. What is
true of baggage is also trua of giffs.
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. "o 'yocelved by post and of goods exempt-
“ ed from duty and the import trade
eontrol restrictions on the ground that
they are for the use of a specified
elasg of persons. To prevent misuse of
. goods which have been shown such
. toncessional treatment at the time of
 their import into India, the goods for
- which the conditions on which exemp-
tion was initially granted are not
observed, will now become liable to
confiscation under the Bill.

By another provision liability to
personal penalties of persons who
abet smuggling, is being stepped up.
Under section 167(8) of the existing
Act, any person concerned in the
offence of importing or exporting
goods contrary to a prohibition or
restriction, is liable to a personal
penalty. As worded this section does
not apply to persons who may have
aided or abetted the act of importation
or who may have been helpful in the
disposal of the smuggled goods after
the act of importation. Often, the
carrier is merely an agent employed
for the actual act of importation and
the principal offender is the financier
: or the organiser of the smuggling

gang. It is essential to bring such per-
sons within the mischief of the penal
L clause in order to inflict personal
. penalties on such ring-leaders, The
! penal elause . has been amended
' accordingly.

R N R N
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Anti-smuggling measures are also
being tightened in regard to vessels,
aircrafts and vehicles which are used
for smuggling. Section 168 of the
existing Act provides that any convey-
ance used in the removal of any goods
liable to confiscation, shall also be
liable to confiscation. As this section
stands at present, conveyances 'in
which any contraband is brought into
India are not liable to confiscation, as
they cannot be said to have been used
in the removal of such contraband.
This lacuna is:propased to be removed.
It ig proposed 4o provide that any

[ 22 NOV. 1962}

conveyance which has heen used in

.
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the smuggling of goods or in the
carriage of smuggled goods shall be
liable %o confiscation, but certain safe-
guards are being provided. The first
one is that if the owner of the con-
veyance had taken all such precau-

2214

. tiong as may be specified in tae rules

framed by the Central Government,
the conveyance shall not be
liable to confiscation. The idea is

that the Customs authorities will take
action against such conveyances only
where the main persons concerned
with these conveyances refuse to take
the precautions necessary for combat-
ing smuggling. The second safeguard-
which is being provided is that the
owner of a conveyance used for
carriage of goods or passengers for
hire, shall be given an option to pay
in lieu of confiscation of the convey-
ance a fine not exceeding the market
price of the goods which have been
smuggled in such conveyance.

Sgrt AKBAR ALI KHAN (Andhra
Pradesh): If a man owns a taxi and
if the taxi driver has done this then
I am sure the car will not be confis-
cated. That will have to be cleared,

Sgrt B. R. BHAGAT: I think so but
that will have to be proved. If the
taxi driver has also connived at
it

Serr AKBAR ALI KHAN: The faxi
driver should be punished, not the
owner.

Sarr B. R. BHAGAT: If that is
proved. I think the safeguard should
include that.

I will now refer to two major
changes regarding prosecutions.
Clause 135 provides for the prosect-—
tion of smugglers gnd their accom-—
plices. The maximum punishment
provided in the clause as originally
drafted was the same as provided in
the Sea Customs Act, i.e., imprison—
ment up to two years. In order to
stop organised smuggling, deterrent
punishments are called for. In the

Bill as passed by the Lok Sabha, it is
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now provided that in the case of gold,
diamonds, watches and such other
goods as may be notified by the Cen-
tral Government if the market price
of the smuggled goods exceeds rupees
.one lakh, the maximum imprisonment
.should extend to five years and that in
the absence of special and adequate
Treasong to the contrary, the accused
shall be sentenced to a minimum im-
Jprisonment of six months. I may add
that as a result of tHis enhancement of
maximum punishment, such offences
will become non-bailable which would
give discretion to the Magistrates to
grant bail or not, depending upon the
merits of each case. The other major
proposal regarding prosecution
-4 pM. is to tide over lega] difficulties
that have been encountered in
using as evidence documents which
may be seized during the course of
searches, etc. Since smuggling in-
volves a deal between a person in
India and a person abroad, documents
written by the latter are often seized
"but in accordance with the ordinary
Pprocedure, it is well-nigh impossible
to prove the contents of such docu-
ments or that the document hag been
‘written by the particular person
abroad. To meet these difficulties, it
has been provided that where any
-documents are seized from the control
or custody of a person and such docu-
‘ment is tendered by the prosecution
in evidence against such person, the
court shall, unless the contrary is
‘proved, presume the truth of the con-
tents of such document and that the
document has been signed by the per-
son by whom it is purported to be
signed.

Surr P. N. SAPRU (Uttar Pradesh):

-Which ig the section?

Surt B. R. BHAGAT: You mean
the section in the Bill? I will let the
hon. Member know. Just now I do
‘not remember the section exactly.

This provision which is on the lines
of a similar provision in the Foreign
‘Exchange -Regulations Act will be

|
|
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helpful in the prosecution of smugglers
and their accomplices.
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Certain important changes have
been made regarding appellate pro-
cedure also. The Bill ag originally
introduced in the Lok Sabha specified
the appellate authorities on almost
the same lines as the Sea Customg Act.
There was considerable discussion on
this matter. The Bill now providee
that appealg against the orders of
officers lower in rank than the Col-
lector of Customs will be heard by an
Appellate Collector of Customs, It .is
also being provided that no enhance-
ment of fine or penalty can be made
except at the level of the Central
Board of Revenue or the Central Gov-
ernment. These are effective and im-
portant safeguards for the trade.

I am sorry Madam, that I took a
longer time in discussing the details
but in view of the intricacies of the
provisions, I thought it worth while
to explain at least some of the major
ones.

For the benefit of the hon. Member,
I may say that the clause referred to
ig clause 139,

The question was proposed.

Sarr ROHIT M, DAVE (Gujarat):
Madam, the Bill which has just now
been moved for our consideration, has
got some history. It was a Bill which
was introduced in the Lok Sabha some
time back. Then it was referred to a
Select Committee there. The Select
Committee had a number of sittings,
examined a number of witnesses ang
we have got before us a very instruc-
tive document which is the evidence
which was collected by the Select
Committee. Also, certain very impor-
tant and, to my mind, very salutary
changes have been made in the Bill
and it is a fine form of the Bill which
is now before us. There were certain
very important considerations which
were taken up by the Select Commit-
tee and in drawing up certain amend-
ments to the original Bill which led
to the improvement of the Bill, the
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leet Committee was actuated by
ponsiderations of jurisprudence, by

ponsiderations of the fundamental

rights that have been guaranteed to us
under our Constitution and also by
certain administrative matters con-
nected with the subject-matter of
which the Select Committee was
seized. Looking to all these things, I
felt a little disappointed that it was
purely a Select Committee of the Lok
Sabha and that the Members of this
House had not the privilege to sit on
that Committee and contribute to the
important deleberations of that Com-
mittee and to help in improving the
Bill which is now before us. I do not
know if the Bill before us could be
described purely as a Money Bill;
perhaps the Speaker has been pleased
to do so. But there are certain other

" aspects of the Bill with which this

House would also have liked to deal,
and this House was competent to deal
with them also. Of course, as I have
said, I am only expressing my dis-
appointment at the fact that we were
not associated with the Committee.
I know that more than that, we cannot
go.

Coming to the Bill proper, as I have
said, the Select Committee has made
improvements in the Bill and it was
good that the Bill went before a
Select Committee, Because of cer-
tain considerations which were of far-
reaching importance and which could
not perhaps be discussed in a larger

" House, a small Select Committee was

necessary to apply its mind. The Bill
that is before us has to balance con-
flicting considerationg, On the one
hand, there is the consideration of
natural justice, there is the considera-
tion of the fundamental rights and
there is that important principle of
jurisprudence that a man is innocent
unless he has been proved to be
guilty. On the other hand, we have
got the shaméful experience of a large
amount of smuggling going on in the
country. Everyone knows about it,
everyone talks about it, newspapers
openly write about it but we feel a
sort of helplessnéss against this large
racket that is going on in this country.

922 RS—86.
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Something had to be done about this
smuggling activity and therefore the
Government and Parliament had t{o
devise measures which might not be
quite in keeping with the principle of
natural justice or which might not be
quite in keeping with the principle of
jurisprudence, namely that a person
is innocent unless he hag been found
guilty, and a sort of balancing had to
be done. The Select Committee was
mainly concerned with this aspect of
balancing the two opposite principles,
namely, the principle of natural justice
and, as the hon. Minister put it in the
other House, the question of gocial
well-being, social morality and the
punishment of those who are violating
the laws of the land. And it is from
this angle that I would like to offer a
few remarks regarding the Bill which
has come out of the Select Committee.

The Select Committee applied its
mind mainly to those chapters of the
Bill which deal with the confiscation
of goods, which deal with searches,
seizure and arrest, which deal with
appeals and revision and_which deal
with the punishment of persons who
are guilty of a certain offence. This
ig the scheme of the Bill, and from
what the spokesman of the Govern-
ment said at the Select Com-
mittee, it seems that the Govern-
ment has applied its mind in detail to
what could or could not be done in
order to deal as adequately as possible
with the smuggling activities in the
country. And generally, I am in
sympathy with the Government’s
attitude on this point. Government
has taken great pains, firstly to dis-
tinguish between goods which are
smuggled, and persons who are found
in actual possession of the smuggled
goods and, those who are found to
make an actual attempt to smuggle
the goods in the country. 1 quite
agree that, as far ag smuggled goods
are concerned, whoever be in posses-
sion of these goods, whether the
smuggler himself or his accomplice or
his agent or some bona fide purchaser
who purchases these goods or other-
wise legally came in possession of
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these goods bona fide without the
knowledge ‘that = these goods were

smuggled, whatever be the mnature
of the wpossession of these goods
at the time when they are
detected, because they are smug-
gled goods, they have to be confiscat-
ed, and to that extent all the provi-
gions -that deal with confiscation of
the smuggled goods are, to my mind,
quite in order. BEven if an innocent
party has to suffer, the remedy for
that party lies- with the person who
sold the goods to -that party rather
than with the Government, and those

goods should be confiscated. As far

as punishment to the person is con-
cerned, the person has to be punished
only if he has contravened any of the

laws of the land or is attempting to

contravene it, or is in possession of
those goods fully knowing that they
have come into the country in a
manner which contravenes the law of
the land, and to that extent a distinc-
tion has been made.in the Bill where-
by, while the goods are confiscated
wherever they are found, only those
_persons are sought to be punished who
have willingly and knowingly taken
possession of goods which are smug-
gled goods, and no one else. But
when it comes to the question of the
burden of proof, a difficulty arises.
To my mind, here the Government has
taken a rather stricter view of the
situation than what one would like to
take in such matters.
smugglers are very crafty people,
ingenious people who have got all
sorts of devices to smuggle the goods
in the country and to destroy any
evidence, which might be there, in a
very short time. I am aware of the
way in which this evidence could be
destroyed. I am also aware of the
fact that even . in matters of the ad-
ministration -of direct taxes, the Cen-
tral Board of Revenue have come
across certain difficulties ard certain
devices which are so ingenious that it
becomes very difficult for the adminis-
tration to deal with them. For
instance, when it ig a matter of turn-
ing black money into white, instances

[ RAJYA SABHA ]
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are there in which bgok entries are

made whereby it has been shown that
the assessee borrowed that money
from A. When the account books of A
are examined, then it is found that he
borrowed it from B. And when the
account books of B are examined,
there it is found that he borrowed it
from C. On and on it goes like ‘that, .
and it becomes extremely difficult for
the income-tax officers to find out
whether these entrieg are genuine or
not, and so at some stage the rule of
the thumb has to be applied. I know
of such ingenious devices, and there-
fore I can appreciate the stand of the
Government that it is much better
that the burden of proof is thrown on
the person who is confronted with a
particular charge than the Govern-
ment itself undertaking the responsi-
bility of this burden of proof. While
appreciating this stand, while feeling
as strongly as anyone else agamst
those who are mdulgmg in these anti-
social activities, which is a blot on the

fair name of our country, I still feel

that, with proper consideration, per-.

‘haps it would have been possible to

find out some way whereby the im-
portant principle of jurisprudence,
namely, that the burden of proof is
on a person who makes a particular
deposition and not on one who has to
contradict that deposition—that im-
portant principle of jurisprudence—
ought to have been kept. Otherwise,
it becomes very difficult for a person
to prove that the charge against him
is unfounded. As it has been pointed
out, if someone had got a gold watch
on him, it would be very difficult to
prove that he did not know that that
gold watch was a smuggled watch and
that therefore he was in bona fide
possession thereof. I know that in this
case also Government has tried to
make a distinction between _goods
which are being imported at the time
the seizure takes place, and the goods

‘which have already been imported and

now are in possession of someone
else, It is with reference to the im-
ported goods which are detected in
the customs area itself that stringent
purishments are provided for, and

2225 ° 8
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{horefore it is that the burden of
+prroof has been thrown squarely on the
ioperson who is confronted with the

charge that they are smuggled ‘goods.

With reference to ‘packages, for

instance, it has been provided for that

if part of a package is smuggled goods,
then the entire package ‘should be
deemed to be smuggled goods and
should be confiscated as such. If on
the other hand the goods are already

Customs

in the country and, if, while they are’

in the country, a part of the package
is proved to be smuggled goods, and
if the person who is in possession of
these goods had not the knowledge
that they were smuggled goods. or was
not in any way a party to the smug-
gling of these goods, then only that
part of the package which has been
proved to be smuggled goods, has to
be confiscated and not the entire

package. To that extent some
relief is sought to Dbe given.
But to my mind, with greater
attention paid to this subject,

and with more detailed cons‘deration
of what could or could not be done,
it should have been possible to -adhere
more strictly to the principles of
natural justicee I have not got any
specific idea on this for the simple
reason that it requires an amount of
consideration which could have been
possible, as I have said, only in a
Select Committee, and if this House
had the privilege of associating in
that Committee, perhaps they could

- have made their meed of contribution
also to the solution of some of these
difficult problems with which the
Select Committee was confronted.
Apart from these general remarks
regarding this Bill I find that on the
whole, the Select Commniittee has tried
to reconcile the conflicting considera-
tions to the best of its ability, and
the Bill which has emerged finally is a
Bill' which should command the
support in this House, and therefore 1
have no hesitation in commending
this Bill, which has been moved by
the hon, the Deputy Minister, for the
acceptance of the House.

Madam, I thank you.
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sarr P. N. SAPRU: Madam Deputy
Chairman, I would like to give my
general support to the Bill which has
been moved so ably by Mr. Bhagat. I
would like to say that 1 associate my-
self completely and wholeheartedly
with the view which was expressed
by Mr. Dave, that this House should
have been associated with the Select
Committee which considered this Bill.
This Bill has not been certified .to be
a Financial Bill by the Speaker. It
was nof, therefore, a Money Bill. This
House has a definite standing in the
Constitution. It represents the States
as contrasted with the people of the
Union. It has talent and as you know,
Madam Deputy Chairman, ability and
it could contribute something of value
to the consideration of a measure of
this character by a Select Committee.
It is, therefore, a matter of the deep-
est regret that it did not occur to the
Government to associate this House
or to have this House associatéd with
the Select Committee which consider-
ed this Bill

Let me point out that the Bill con-
solidates and amends the law: relat-
ing to customs which has been in ope-
ration for the last fifty years with
some amendments in between. Now
we have one consolidated measure
which will- deal with, sea customs,
which will enable us to deal with the
problems raised by land customs and
with the problems raised by air cus-
toms. The effort at having a consoli-
dated measure of this character is to
be welcomed. But I have not been
able to understand why there was so0
much delay in- bringing forward this
measure.

-

The Badhwar Commitiee was ap-

* pointed, I believe, in 1957. Tt reported

in 1958 and the Bill was not introduc-
ed in the other place before the 15th
of June, 1962. There was a delay of
four years in the introduction of a
measure of this character. This delay
deserves or needs to be explained by
the Deputy Minister. We -would like
to know the reasons for it. :

Madam, we -had sensational cases. I
Perhaps
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. lity of a person by his face.
, give an instance and my friend Mr.
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I shall be committing contempt of

court if I were to refer to them,

Surr AKBAR ALI KHAN: There is
no contempt of ceurt here. You can
say anything.

Surr P.N, SAPRU: We have had
sensational cases wherg the allegation
is that diplomats and their entourage
had been concerned in the smuggling
of gold watches and things of that
type. ;

Madam, this evil of smuggling has
reached high proportions and it was
time that a stop was put to it. Now,
legislation is all right. But I do not
think that by legislation, however
drasticc, however ‘well-conceived it
might be, we can cure all evils from
which society suffers. What. we need
in addition to legislation is a vigilant
public opinion. That vigilant public
opinion should assert itself, should
discover measures, which would en-
able the corrupt man to feel that
society looks upon him as a pest of
society; it does not look upon him as
one of its main pillars. Unfortunately,
the big man gets away with smuggling
gold or smuggling jewellery or smug-
gling money pretty easily. He can
engage able courtel to defend himself
in the highest court of the land, and
they discover methods whereby they
enable him by their professional skill
to get over the difficulties that he has
createg for himself, but the poor man
is at a disadvantage.

Often the customs official is also a
much-maligned person. I know that
some of them perhaps are corrupt; I
do not deny that. But I have had
some experience of customs officials
and I think that they have a rather
sound judgment in assessing the qua-
I will

Akbar Ali Xhan will be able to bear
me out because he was also a witness
to the case.

Sarr AKBAR ALI KHAN: But
none of us were involved.

Sart P, N. SAPRU: We were com-
ing back from the Soviet Union. At

[ RAJYA SABHA ]
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the Delhi Airport Mr. Akbar Alji Khan,
Mrs, Maya Devi Chettry and I along
with anothér person, whom I do not
know, were there. Now, the Customs
officials askeq Mrs, Chettry if there
was anything to declare. He accept-
ed her declaration. He accepted Mr.
Akbar Ali Khan’s declaration and he
accepted my declaration. They did
not ask us to show our luggage or our
baggage, and it was taken for granted
that we had submitted a correct re-
turn. The fourth gentleman who
was standing next to me—I do not
know his name—they treated him
rather differently. They began to look
into his luggage. I felt rather hurt
by the humiliation to which he was

- being put because I thought that he

being in respectable company, was a
respectable person. But to my sur-
prise, I discovered—rather we dis-
covered—that he was carrying with
him two bottles of whisky which he
had not declared.

Tae MINISTER or STATE IN THE
MINISTRY or EXTERNAL AFFAIRS
(SartmATT Laxsamr MeNoN): Vodka.

Smrr P. N. SAPRU: Therefore,
those bottles were taken into posses-
sion of . . .

Surr B .R, BHAGAT: It is a small
case.

Surr P. N. SAPRU: . . . by the
customs officer and I felt the customs
officer was a good physiognomist,

I will give you, Madam Deputy
Chairman, another example. This
happened in 1946. I was coming back
from Malaya and at the Calcutta air-
port the customs officer asked me if
I could tell him what the value of
goods which required customs duties
to be levied was. I gave him a cer-
tain figure, but I said: “This is an
approximate figure, I do not have
any receipt with me. I have just
misplaced it.”” He very courteously
told me that he would like to have a
look into my baggage. 1 felt very in-
sulted and very annoyed, and I re-
ported the matter to the Collector of
Customs. The Collector of Customs
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ﬁ;;Dened to be an old friend of mine
and he sent for me immediately. By
the time I was talking to the Collec-
tor, the man came and said that the
figure which I had given was much
higher than the actual value of the
article and I was to pay according to
him a duty on goods of about $20 or
$30 less in value. So my Collector
friend rather smilingly said: “He has
not ‘done badly. You gave him a
certain figure. You have to pay less
than what you would have hag to
pay if your figure had been accepted”.
And then he said: “Look, Sapru,
these men are in a very difficult posi-
tion. They do not know who is who,
and they have therefore to carry out
certain orders and one must not get
annoyed if they do their duty proper-
ly.” I said: “You are perfectly right”,
and I went to the man, shook hands
with him, apologized to him for the
rough way in which he was treated,
and he thanked me for the courtesy
that I had shown to him.

I am mentioning these incidents
only to indicate that these men have
a heavy duty to perform, and it is
necessary that they should have the
support of the public in the work
that they are doing. We think that it
is a matter of no consequence if we
pay the customs duty or not. But if
we do not pay our customs duty,
someone else has to pay for that. The
tax-payer is taxed more if the smug-
.. Bler resorts to evasion. Therefore, 1
~ think it is a right and wise step to
* fighten the law relating to evasion
o smuggling of goods. I have,
@vefore, no quarrel with that.

ﬁm I would like to draw your

attghtion to certain features' of the
Bill end make a few observations on
them., First of all I would jnvite
the attention of the House ' tu the
provision that appeals up to a certain
value shall be heard by Appellate
Collectors+—I think they are called
Appellate Collectors of Customs. I
would like these Appellate Collectors
to be appointed not by the Finance

W Department but to be appointed by
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some other Department, say the
Legislative Department of the Gov-
ernment of India. These  apellate
Collectors should have some judicial
experience, they should be able to
bring to bear upon their work a judi-
cial approach. So far as goods of
higher value are concerned, they will
go before the Central Board of Reve-
nue. Now, I notice that Mr. Bhagat
in the speech which he delivered in
the other House, was somewhat criti-
cal of the judicial process. He thought
that the judicial process was a pro-
cess which! denied social justice or
something to that effect. He was
apprehensive that if cases are allow-
ed to be tried by men of judicial
training,.then they would require im-
possible conditions to be fulfilled be-
fore they recorded a conviction. I
thinkt that Mr. Bhagat is somewhat
mistaken in this notion. An admin-
istrative tribunal or a quasi-judicial
tribunal is not bound to follow all the

“rules laid down in the Code of Cri-

minal Procedure or in the Indian Evi-
dence Act. What it must follow are
certain principles of natural justice,
and a person who is acquainted with
the law—he may be even to some
extent an executive officer—knows
what those principles of natural jus-
tice are, and therefore he can do his
work better thani others. I would
therefore have preferred an express
provision laying down certain mini-
mum qualifications which shall be
expected of these Appellate Collectors
of Customs, and I would have liked
them to be not under the control of
the Finance Department but of, say,
the Legislative Department of the
Government of India,

May I also point out that the judi-
cial process is unavoidable even under
the Bill as it is, because the revising

“authority will be the Central Gov-

ernment. Under article 226—fortu-
nately article 226 has not been abolish-
ed though article 32 disappears—the
High Court has authority to issue
writs or directions or orders to any
tribunal or ahy authority including
Government. Therefore, the Central
Government will not be immune from
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the purview of the jurisdiction of the
High Court. The Supreme Court in
a judgment which I greatly regret,
has ruled that only the Punjab High

Court has -got this ‘power because the
- Centra] Government has its domicile

in New Delhi. That, I think, is a
wrong view of the law, speaking with
all respect to the Supreme Court, and
I think there is a Bill pending before
the other House on this point. I had

in another capacity to consider this l

question of what the word “jurisdic-
tion” meant and I had recorded views
which were different from those of
the Supreme Court, I think the view
of the Supreme Court is, with all res-
pect to that great institution, erron-
eous but the point remains that by
vesting the power of revision in the
Central Government you do not get
over the difficulty that is created for
you by article 226 of the Constitu-
tion. The judicial . process will be
there. Therefore it is all the more
necessary that the power exercisable

in the initial instance should be vest- °

ed in a person acquainted with the
fundamentals of judicial procedure.
The number of cases which would go
to the High Court, might conceivably
be larger under the changed law than
it is at the present moment.

Criticism has been levelled against
the Bill on the ground that it autho-
rises the Collector of fustoms or the
Assistant Collector of Customs to
search a man without a search war-
rant signed by a magistrate. Now, I
do not attach any importance to that
criticism. I think that a Collector of
Customs or an Assistant Collector of
Customs is a person responsible
enough to conduct searches provided
they are conducted in the manner
contemplateq by the Code of Criminal
Procedure. The point is that there
must be no delay in effecting the
search because if there is delay the
smuggled article may disappear. And
for that reason there is no departure
from judicial principle in vesting the
power of search in the Collector or
the Assistant - Collector of Customs.
Of course, you cannot vest it in any

" RAJYA SABHA ]

officer. He must be a responsible offi- |
cer and I agree with the framers of (

the Bill in regard to this matter.

' Then I would like to say that I wel-
come clause 13 where it has been laid §

down:—

“If any imported goods are pilfer-

ed after the unloading thereof and 3

before the proper officer has made
an order for clearance for home
consumption or deposit in a ware-
house, the importer shall not bope
liable to pay the duty leviable on
such goods except where such goods
are restoreq to the importer after
pilferage.”

For this pilferage the importer - was
not responsible and therefore it is not
right to make him bear the loss.

I may say that in regard to the
question of who the revising autho-
rity might be, the Government has
not acted in accordance with the re-
commendations of the Taxation Xn-
quiry Committee. Un<doubtedly, as 1}
said, gold smuggling, importing of
banned or partially banned articles
are very heinous offences. I do not
distinguish between a smuggler of
gold and a burglar; I do not distin-
guish between a person who evades
legitimate customs duty and a thief.
They are both pests of society and
they should be dealt with severeiy.
But why should it be assumed that
a tribunal constituted on a proper
basis wou'd look at questions from a
purely academic point of view? I am
not suggesting that the ordinary
courts should try him. I am suggest-
ing that the tribunal should be a
quasi-administrative or a quasi-judi-
cial body and for that purpose it is
necessary that the power of appoint-
ment so far as these tribunals are con-
cerned, reside in a Ministry other than
the Finance Department of the Gov-
ernment of India. Now, I may say
that this was the view taken by the
Bhadwar Committee also and though
it is true that very few, if any, ques-
tions of law will arise in these cases,
even ascertainment of facts requires

341, .96% 2228
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'7'imuod mind, a mind trained in the
irt of slfting evidence properly.

Then I will come to clause 136
{oh provides for penalties for
gifences by officers who deliberately
inislead the authorities. Well, it is
Mecessary to repose confidence in
them,; their injtiative should not be
filled,

I would like to say a word ab-ut
'glause 135 which fixes a minimum
' punishment of six months, Now,
© generally speaking, speaking as a stu-
. dont of jurisprudence, I am opposed
to the fixing of a minimum sentence
' In a statute. The sentence is, as we
. lawyers often say, a matter of law,
' The court has to exercise its mind on
" the question of sentence itself with-
out being dictated to by some other
external authority, But here I know
that care has been taken—and there-
fore I have no objection to the clause
as it is—to see that it is open to the
magistrate or the judge trying the
accused before him to sentence him
to a period of less than six months
provided he records his reasons for
doing so in writing. That is all right;
his discretion has not been entirely
taken away ang therefore there is no-
thing inconsistent with “judicial prin-
ciples so far as this clause is concern-
ed. I am glad that the offence will
now become—that will be the more
correct  expression—a  non-bailable
ORe.

The Bill has got as many as 161
clauses and it was circulated to us
only this morning. I received a copy
of it as passed by the other House at
about-10 o’clock this morning, Now,
we took up this measure at 2'30 and
I think that we are entitled to say that
considering the fact that we are now
lg)oing to sit till the 31st Decem-

er .

SHrRr AKBAR ALI KHAN: No; 11th
of December.

Surr P, N, SAPRU . 11th of

T
|

pecember, there was an undue haste
l_ In pushing through this measure.
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One would have liked to have more
opportunity of studying the +wvarious
clauses of this Bill carefully. It is a
voluminoug measure. It hag got as
many as 161 clauses. One would like
to compare it with the law as it was
before and one would like to compare
it with the law as it is in other coun-
tries. In the time at one’s disposal all
this is not possible. Therefore, one
has to speakl on a measures of this
characfer with inadequate preparation.
I have no doubt that the Select Com-
mittee has given thought to this mea-
sure. Three of the Members of the
Select Committee have appended
Minutes of Dissent, whiclh I have
read. With one recommendation which
the dissenters have made, I have al-
ready indicated my agreement. With
the others I have not been able to
agree. But I must say that it is not
right to push through legislation at
suchh speed. Members, particularly
when they have not been associated
with a measure in a Select Committee,
Members of this House, should be
given more opportunity to study it in
all its bearings, Here we are dealing
with & measure which restricts to
some extent the liberty of the sub-
ject. We have to strike a balance be-
tween the liberty of the subject and
our concepts of social justice, our
concepts of social requirements, All
this requires a certain amount of men-
tal effort and that mental effort we
cannot put forth in a few hours. If
I get a Bill at ten o’clock, then I can-
not be expected to say that I have
gone through the Bill carefully or
that I have read the proceedings of
the Select Committee carefully.

2230

Tue DEPUTY CHAIRMAN: Even
so you have taken more than half an
hour, Mr. Sapru, without studying the
BillL

Surt P. N. SAPRU: I happen to
have taken half an hour and I do not
think that I would be justified in talk-

ing more. I would, therefore, wind
up by saying that the Bill has my
generous support. Thank you very
much,
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Y frergaTe ATt Siefear |

(aeq wRq) :  IT@AERT TG,
T F oY fam swega frar A S
Faq ISEAT & T faw ar &, 98
wegy frat §, 9gT T A QTP
§, TAW AT FFA & ITH g0
FTF, ITHT THSHW 5@ | fFg 8
A g § 7€ w5 o9 @d an
¥ gax gfifq a4 T, S@ W@
T @7 & 9EEl # @ gl
fer ST ¥ @l faan srasT 1 38
T g 2 AT I, 9 TOId
Tl AT @'}, A S fawr wEw
Y AT WA § T 918 a1 TSq ;AT
¥ wewll FT g o a1 A &, A

gg qar "EF | feg wEd a § #

yrar wer fr dF geEl ¥ g
FT AET A FE [ BT A =
T ST AT o7 | & qE A Ry
faraa &Y & 1 9gr Y wax afafa
ff g 7 s & frar, S/ W
I qgt FTE FTH FFAT & TR TG
gATT gad 3 FH faq F gy W
AT FTH! T=gr ot foar § )

T qud Rewd ag g foSw
oy drgd 7 7 Fgr 5 ag faer gt
o A T | o e $% 8d
agh A A JATY X W T S a9
T et HIX ST SIedY 3@ F3F AT,
T HCH AW, TG IS & Tal, TGqd
AT § | 9Y 9" 9 g FA &
SN T § SFET 99 [ Agl J@HT
el § frg g wdwl W oqE ¥
TrfEax o GAT 9IqT 8 |

Q% WA gEEX : F (ol qHd
GET IR

st faegrnT ANETeEt St
ag 3% g fF e AR A F g
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¥ oY wNH GF §, TG S 9o
¥ gug SUTET AT E 1 B S F

frR ¥ o 9 w3, 90g g

qe § ofys o a9 gwar g W@
feare ¥ Y o8 fomw @ B W

=Y dto WITo WA : TW A A1
A qg1 1 99 TqEL § |

 oft faerg AT ASEATES |vfean
a8 A8 gum § 7Y v fF g A A
AT T FT GHTAT WG QAR
Sy A | 3w FY o ¥ eV FF
R o Y X &% HOA T FEA
F §I1T & 1 A T AT TAT AR
T gd, ot a8 W § B
wfasy § 97 <& TET TR 7 @Y Fady
TR A & feemam gE T far sy

‘gg s Sfha wilw @ &ar )

W&l aF T fagas w1 ogaw; g,
zq fadas #Y g 9 9T &@T 2
fiF g ST TTEESAl AN § ST
gfee 7 T AR FW aq T
Hfys g @ HIR TN @ &Y ™ fF
IR THeY ¥ fow gwr wfew &
afrr afk Tifed | 5@F foaw o
Ferrorer afgd 9 qET & e fR @
faar # g@ o= 9 W E | g@N XE
s g foR Wad, s ww
gou frafor odew  aifeq &,
WRT A< WTH FIAY, HARAT T /K
fag &, ar gar w9 fR EwR
o gl § wfr ¥ sfus sfer
AT ST G 8 AR S a9 T HAT-
ARXF W g | g ar I ar g
TR fa= <& ST 92T & 5 arafas
fafs =m & g9 fAme & @&
= Y T A §, A @K §
TR TG @A & fF F g oK
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Y srEarT § | @Y 98 9 AT =eT 9r )
Wt o Mo W@ : AT & |

oft ferergTe SreTETE SRl
99 @l 8, TWET SHIR FHe FCU
&F TE & | WK Y FF BT A § SEH
¥g <& OET T & 5 #9 @aew
F T G & AT T ThY & |

FTF HOH T A W A A i
¥ | ggd 9T @ ag w9 qar
g w1 Wk g W adt g R e
& wEX 9 7 f 7 far @ 6 oam
faraRT & av a5a 1 A et &€y
FioTE 7§ St § R A A frferra
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¢ fr ae & =l o Sonly

| B
. T H SAEBIGRT b 7T SRENed i

qEe ¥ SaT IS T OE |

Y dto w0 W : U FEr A
oY v ?

Tee DEPUTY CHAIRMAN: You
may continue tomorrow. The secre-
tary will read messages.

MESSAGES FROM THE LOK SABHA

I. THE PONDICHERRY  (ADMINISTRA-
TION) Brry, 1962

II. Tue INpIAN TARIFF (AMENDMENT)
B, 1962

SECRETARY: Madam, I have to re-
port to the House the following mes-
sages received from the Lok Sabha,
signed by the Secretary of the Lok
Sabha:—

I

“In accordance with the provi-
sions of Rule 96 of the Rules of
Procedure and Conduct of Business
in Lok Sabha, I am directed to en-
close herewith a copy of the Pondi-
cherry (Administration) Bill, 1962,
as passed by Lok Sabha at its sitting
held on the 22nd November, 1962.”

II

“In accordance with the provi-
sions of Rule 96 of the Rules of
Procedure and Conduct of Business
in 1ok Sabha, I am directed to .
enclose herewith a copy of the
Indian Tariff (Amendment) Bill,
1962, as passed by Lok Sabha at its
sitting held on the 22nd November,
1962. .



